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Id the Court of Appeals of the District of Columbia. 


No. 2059. 


Fit A X K 


II. Hitchcock, Ac., Appellant, 
vs. 

Ormond G. Smith et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Ormond G. Smith, George C. Smith, and Cora A. Gould, Trading 
under the Firm Name of Street & Smith, 

v. 

Frank H. Hitchcock, Postmaster-General of the United States. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Bill. 

Filed August 8, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Ormond G. Smith, George C. Smith, and Cora A. Gould, Trading 
under the Firm Name of Street A Smith, 

v. 

George von L. Meyer, Postmaster-General of the United States. 

To the Honorable the Supreme Court of the District of Columbia, 
sitting in Equity: 

Your complainants, Ormond G. Smith, George C. Smith and Cora 
A. Gould, trading under the firm name of Street & Smith, respect¬ 
fully show as follows: 

l Your complainants are all of them citizens of the United States 
1—2059a 
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and resident* of the State of New York, and bring this bill in their 
own right. 

II. I he defendant is a citizen ol the United States and a resident 
ot the District ot Columbia, and said defendant is the duly appointed 
and qualified Postmaster-General of the United States and is herein 
sued as such Postmaster-General. 

III. A our complainants are now. and during the times hereinafter 
mentioned were, copartners engaged in the publishing busi- 

2 ness under the firm name of Street Smith and had, ami 
still have, a place of business in the city of New York in the 
State of New \ ork. I he publishing business of your complainants 
was established more than fifty year?. ago, during the whole of which 
time your complainants have been lawfully engaged in the business 
ot publishing periodical publications similar to the one hereinafter 
specifically mentioned. 

IV. Your complainants arc now and were at the time of the acts 
of the defendant, hereinafter complained of the sole owners, pro¬ 
prietors and publishers of the periodical publication hereinafter set 
out and, until the acts of the defendant hereinafter complained of 
such publication was from the date of its establishment, received and 
transmitted through the United States mails at the rates prescribed 
by law for periodical publications of the second class. The said 
publication and the date of establishment are respectively as follows: 

Tip Top Weekly, * 

Established in 1807. 

V. The said periodical publication is regularly issued at stated 
intervals as frequently as four times a year, to wit. at the stated in¬ 
tervals of once a week, bears the date of issue and is numbered 
consecutively, and has been so regularly and consecutively issued 
since its establishment to the present time. 

The said publication has been and is now regularly issued from the 
known office of publication, to wit, the oflice of publication of 
Street & Smith. 70 to 80 Seventh Avenue. City of New York. 
State of New York. 

The said periodical publication is formed of printed paper sheets 
without board, cloth, leather or other substantial binding such as 
distinguish printed books for preservation from periodical publica¬ 
tions. The said periodical publication is originated and published 
for the dissemination of information of a public character and is 
devoted to literature. 

The said publication is not designed primarily for advertising pur¬ 
poses or for free circulation or for circulation at nominal rates. 

The periodical publication has a legitimate list of subscribers. 

Your complainants further say that the said periodical publication 
has complied, and now complies, with all the terms, conditions and 
requirements of the laws of the I nited States relating to mailable 
matter of the second cla ss and that the said periodical publication is 
matter of the second class, and your eomplainantefile horowith^£upK— 
of said publicatiuiLJuliich in respect to the requi1 abje 
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111 at tor <j j . the , /iX U) j4u.h la r to each ai*d every 

other copy oX^aid. publkaiUm, 

VI. The publication hereinbefore mentioned was, upon proper 
application, duly admitted bv the Post Office Department of the 
United States to the second class of mail matter for transmission in 
the mails of the United States at the second class rates of postage 
provided by law for such matter; and in pursuance thereof the Post¬ 
master of the United States at New York did execute, issue 

4 and deliver to the complainants, in the ease of said publica¬ 
tion, a formal certificate of entry to the mails as second class 
matter as evidence of such determination, finding and decision that 
said publication was entitled to such transmission. The character 
of the publication has not since been changed. 

A copy of said certificate of entry is hereto annexed, marked Ex¬ 
hibit 1, and is prayed to be read and considered as a part of this bill. 
The date of said certificate is March 1, 1807. 

VII. From the date of said certificate of entry until the wrongful 
acts of the defendant hereinafter complained of said publication 
aforesaid was regularly, that is to say. (‘very week, received and trans¬ 
mitted by the Post Office Department through the mails of the 
United States as mailable matter of the second class. 

VTTT. Long prior to the establishment of your complainants’ pub¬ 
lication aforesaid and prior to the passage of the act of March 3. 1879, 
publications similar in all respects to the publication aforesaid were 
regularly admitted, received and transmitted through the mails of 


the United States as periodical publications and mailable matter of 
the second class, and that such publications were, by all publishers, 
newsdealers and agents, as well as by the public in general, deemed, 
held and regarded to be periodical publications and were ordinarily 
and usually spoken of and treated as such, and that, it was in the 
light of this universal recognition of the periodical character of 
such publications and of their rights to transmission at periodical 
rates in common with other periodical publications that the 
5 act of Congress of March 3d, 1879 was enacted and the defi¬ 
nitions and conditions mentioned in said act were expressly 
intended and designed to include and embrace publications of the 
character of the one hereinbefore mentioned. 

IX. Tn recognition of the universal understanding of the term 
periodical publications, as well as of the true intent and meaning of 
the said act of March 3. 1879. the Post Office Department did. from 
; ,nd after the passage of said act. admit, recognize, treat and trans¬ 
mit publications in all respects identical with the publication of 
your complainants through the mails as mailable matter of the sec¬ 
ond class and so continued to do until the 27th day of July. 1907. 


when the publication of your complainants was unlawfully and 
wrongfully excluded from the said second class. 

X. Your complainants further say that at the present time and 
subsequent to the exclusion of your complainants’ publication the 
said Post Office Department recognizes, admits and treats, under 
the said act of March 3. 1879. as publications of the second class, 
divers other unifications similar to your co mplainan ts’ publication 
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and in respect of no condition established by the said act of March 
3, 1879, to be distinguished from them. 

Your complainants further say that among the publications so 
admitted, held, treated and transmitted by the Post Oflice Depart¬ 
ment are the following publications, to wit. The Black Cat, the All 
Story Magazine. Smart Set. and divers other publications, copies of 
which your complainants respectfully crave leave to refer to as ex¬ 
hibits and parts of this bill at the hearing of this cause, 
b And your complainants further say that the exclusion of 

their periodical publication aforesaid under the circumstances 
just mentioned constitutes a denial of justice and a violation of the 
fundamental principle that the laws of the t'nited States must lx' 
applied with equality to all citizens subject thereto; your complain¬ 
ants aver and complain that such exclusion denies to them the equal 
protection of the laws. 

XI. On. to wit. May 17.. 1907, your complainants received in re¬ 
spect to said publication, from the Third Assistant Postmaster- 
General, a letter or notice that they would be granted a hearing at 
the office of said Third Assistant Postmaster-General Washington, 
D. C., at 2 o’clock p. m.. on Tuesday. June 11th. 1907, to show cause 
why the authorization of the admission of such publication to the 
second class of mail matter under the act of March 3. 1879, should 
not be revoked and why the third class rate of postage should not be 
charged for the transmission of that class of mail, ujxin the follow¬ 
ing ground: That the issues of such publication do not constitute 
a newspaper or other |>eriodioal publication as required by sections 
7, 10. 12 and 14 of tbe act of Congress of March 3d, 1879 (chap. 
180, I Supp. R. 8., page 240) governing the mailable matter of the 
second class., but are in fact books, which, under section 17 of said 
act. are third class matter and chargeable, when sent in the mails, 

at tbe rate fixed bv law for that class of matter. Bv said notice com- 

• • 

plainants were informed that their “answer, in writing, must l>e 
submitted on or before June 11th. 1907.” and furthermore, that 
“should they desire to avoid the expense and trouble incident 
7 to a trip to Washington their written answer would be given 
the same full and painstaking consideration as though they 
appeared in |>erson or by representative.” A copy of said notice in 
the case of the Tip Top Weekly, is annexed hereto and marked 
Exhibit 2 and prayed to be read as a part hereof. 

XIT. In response to said notice your complainants did, by their 
representative. W. 11. Heines, appear at tbe office of the Third As¬ 
sistant Postmaster-General at 2 o'clock on June 10, 1907, and in an¬ 
ticipation of the hearing on tbe following day. filed a printed state¬ 
ment and argument in the case in which the |>oints to be urged 
against such rule were briefly set out and in which your complain¬ 
ants stated that if the Third Assistant Postmaster-General should not 
be satisfied from the consideration of said printed argument that 
the issues of such publication constituted a periodical publication, 
they requested a further opportunity to present argument. At the 
time of leaving said printed argument the representative of your 
complainants stated to the clerk of the Third Assistant Postmaster- 
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(leneral, tin* only person hr could sec. that lit 4 would return at the 
appointed hour on tlu 4 following day., to wit, 2 o’clock p. in., June 
11, 1007, to make further answer to the ride, and to participate 
in the hearing therein designated. On the day following, at the 
hour appointed in said citation, the representative of your complain¬ 
ants did appear at the ollice of the Third Assistant Postmaster-Gen¬ 
eral in response to said rule to show cause, hut he was unable to ob¬ 
tain an audience with or even to sec the Third Assistant Post- 

8 master-General. The representative of your complainants 
was. however, referred to the 4 Superintendent of the Classifica¬ 
tion Division of the Post Ollice Department, who stated that be was 
not advised that be was to conduct a bearing and was unprepared 
to proceed with it. Neither in the of lice of the Third Assistant Post¬ 
master General nor in the of lice of the Superintendent of the Classi¬ 
fication Division was the representative of your complainants in¬ 
formed or advised beyond what was already contained in the so- 
called rule to show cause or any ground, reason, matter or thing 
which was to be urged against the right of the said publication- to 
admission to second class matter or of any ground, reason, matter or 
thing to be alleged for their exclusion from said second class. 

XIII. Your complainants believe that tlu 4 proceedings aforesaid, 
bad in the office of the Third Assistant Postmaster-General, do not 
constitute a healing according to the provisions and within the 
intent and meaning of the act of March 3, P)01 (31 Stats. E., 1107) 

“When any publication has been accorded second class mail 
privileges the same shall not be suspended or annulled until a bear¬ 
ing shall have been granted to the parties interested.” 

And your complainants are further advised and aver that the 
action hereinafter mentioned purporting to be based upon a bearing 
granted to your complainants on June 11. 1907.. constitutes a de¬ 
privation of the property of your complainants without due process 
of law. 

XIY. On July 30. 1907. your complainants received from the 
Postmaster at New York a letter, under date of July *29, 1907, trans¬ 
mitting to your complainants a letter from the Third Assist- 

9 ant Postmaster-General, revoking the authorization for mail¬ 
ing the publication aforesaid at the second class rates of post¬ 
age. Also a copy of the opinion of the Assistant Attorney General 
for the Post Office Department referred to in the letter of the Third 
Assistant Postmaster-General. By the said letter the said Postmaster 
notified your complainants that any copies of that publication mailed 
thereafter would be subject to the postage rate for third class matter, 
one cent for each two ounces or fraction thereof, which must be pre¬ 
paid bv stamps affixed upon each separately addressed copy or pack¬ 
age of unaddressed copies. Copy of said letter is hereto annexed, 
marked Exhibit 3. and praved to be read and considered as a part of 
this bill. 

Copy of the letter of the Third Assistant Postmaster-General re¬ 
ferred to in letter of the Postmaster recited, under date of July 20, 
1907. that the Assistant Attorney General for the Post Office De- 
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|*m*t 1111*1 it. ii]>«»n consideration of the arguments of the counsel for 
the publishers (by which your complainants suppose was meant the 
statement and argument submitted as aforesaid) had held that the 
publication in (juestion was not a “periodical publication** within 
the meaning of the law. hut “P*ook>." and therefore not entitled to 
transmission at the second class rates of postage. The Third Assist¬ 
ant Postmaster-!Icueral proceeded to state that in that opinion he 
concurred, and accordingly decided that the issues of the ‘‘Tip Top 
Weekly,'* do not constitute newspapers or other periodical publica¬ 
tion as required by sections 7. 10. 1*2 and 1-1 of the act of Congress of 
March M. 1870 (chap. ISO. I Supp. K. S.. page *240), govern- 

10 ing “mailable matter of the second class hut are. in fact, 
books which, under section 17 of said act. are third class mat¬ 
ter. chargeable when sent in the mails at the rate fixed bv law for 
that class of mail mutter. And that therefore tin* authority grunted 
for the acceptance of said publications for mailing at the second 
class rates of postage i- hereby revoked." 

A copy of said letter of the Third Assistant Postmaster-!General is 
hereto annexed, marked Kxhihit 4. and prayed to he read and con¬ 
sidered a part of this bill. Kudosed in the said letter of the Post¬ 
master transmitting the decision of the Third Assistant Postmaster- 
General was the opinion of the Assistant Attorney-General for the 
Post Other iVpartmcnt referred to therein, upon the (juestion of law 
whether your complainant-' publication complied with the require¬ 
ments of the act of March 8. 1870. 

XV. Your complainants further aver that the question whether 
the said publication is a periodical publication within the meaning 
of the law and therefore entitled to transmission as second class mat¬ 
ter i> a pure question of law. to he determined by a comparison of 
the .said.publication itself with the conditions set out in the said act 
of March — 

Your complainants further aver that the decision of the said Third 
Assistant. Postmaster-! General that the is>uc*s of the said publication 
as required by sections 7. 10. 1*2 and 14 of the said act. is a manifest 
error of law. and should not avail to deprive your complainants of 
the right to tin* transmission of said publication through the mails 
of the United States in accordance with the requirements, terms and 
provisions of said act. 

11 Your complainants further aver and say that the said sup¬ 
posed decision of the Third Assistant Postmaster-General, 

purporting to he based upon a construction of said act of March 
8, 187b. is simply an arbitrary, capricious and unlawful conclusion, 
imposing upon the right to such transmission unseweified and un¬ 
defined requirement.- in excess of and in addition to those established 
by the statutes of the United States, and unauthorized by the statute 
under which he assumed to act and wholly beyond his power and 
jurisdiction. 

Your complainants further aver that in pronouncing the decision 
aforesaid the said Third Assistant Postmaster-General proceeded upon 
no evidence or fact- before him other than those apparent by a com¬ 
parison of the publication itself with the requirements of said 
statute. 
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And your complainant.' arc advised and believe that such decision, 
being a clear mistake of law as applied to the apparent and ad¬ 
mitted tacts, is absolutely null and void, and this honorable court has 
accordingly power and jurisdiction to grant relief against the same. 

XXL Y our complainants further show that the Postmaster of the 
1 nited States for the City of New York, in pursuance of said sup¬ 
posed decision of said Third Assistant Postmaster-General, imme¬ 
diately ret used to accept the current issues of the publication afore¬ 
said, for mailing in said postoflice at the second class rates of |>ostage, 
and threatens now and hereafter at each successive issue of said pub¬ 
lication to refuse to accept the same at said second class rates of 
postage. 

12 XVII. Your complainants further show that the publica¬ 
tion aforesaid is a periodical publication, complying with 

all the conditions and requirements established by law for the ad¬ 
mission of publications to the second class of mail matter, and is a 
periodical publication within the intent and meaning of the said 
act of March 3. 1879, and therefore entitled to transmission as such. 
r I hat the periodicity ot the issue of said publication is real and not 
apparent, that the demand for said publication is a periodical de¬ 
mand. and that such demand can he met only hv a periodical issue. 
That such publication has not only a legitimate list of subscribers, 
within the intent and meaning of the act of March 3. 1879. but has. 
as a part thereof, a number of individual reading subscribers who 
subscribe for the same tor the periods for which subscriptions to 
periodical publications are usually taken: that the periodicity of said 
publication is an essential element of its character, and that if the 
said publication is denied admission to the mails as a periodical 
publication, it would be impossible for your complainants to con¬ 
tinue the publication thereof or to meet by any other form of pub¬ 
lication the demand therefor. I he said publication can be fur¬ 
nished to the subscribers and readers thereof only bv means of the 
recognized news agencies and through the mails of the United States; 
that if the second class mailing privilege is taken away from said 
publication your complainants will be unable to send said publica¬ 
tion to various parts of the 1 nited States where the only possible 
means of communication with the subscriber is through the mails 
of the United States, and such exclusion from the mails will amount 
to an absolute prohibition and interdict upon the circulation 

13 and distribution of said publication. 

XY1TT. Your complainants further aver that the said pub¬ 
lication is principally devoted to literature and contains, in each 
successive issue thereof, continued juvenile fiction of literary merit; 
that such literature is pure and wholesame in tone and so far as it 


deals with adventure deals with it in the same way and in the same 
spirit that it is dealt with by the recognized masters of juvenile fic¬ 
tion. Your complainants further aver that the contents of said pub¬ 
lication in no respect contravene any provisions of the postal or other 
laws of the United States. 

XIX. Your complainants, relying upon the right to have the said 
publication transmitted through the ipails of the United States upon 
no other condition than compliance with the Statutes of the United 
States in that regard, have proceeded from time to time to invest 
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large Mims in the conduct, management and development of the 
business of printing and publishing said weekly publication; to that 
end, they have, at great expense, installed machinery and appliances 
suitable for no other purpose than the production of said publica¬ 
tion; that if the slid invalid order of the Third Assistant Postmaster- 
(tenoral is put into execution by the Postmaster at New York, not 
only will your complainants he compelled to suspend the publication 
of said publication, but the machinery and appliances aforesaid will 
become wholly useless to your complainants and your complainants 
will be deprived of the value of the same, which value is in excess 
of the sum of ($0,000) Five Thousand Dollars. 

14 XX. Your complainants say that their right to the transmis- 
sionof their publication through the mailsof the United States 

at tin- second ela-s rate- of postage is a right of property dependent 
solely upon the laws of the United States in that regard, and that 
the decision of tin Third Assistant Postmaster-General aforesaid, 
proceeding upon a clear mi-take of law and imposing, as it does, 
unnamed ami unspecified requirements beyond compliance with the 
provisions of the statute's of the United States will, if the same be put 
into execution by tin* Postmaster of the City of New York, as be 
now threatens to do. take from your complainants the right con¬ 
ferred upon them by the said statutes to the transmission of the pub¬ 
lication aforesaid, and thus deprive them of their property without 
due process of law. contrary to the provisions of the Constitution of 
the United States in that regard. 

And your complainants further aver that the said property right 
to the transmission of the said publication at the second class rates 
of postage, irrespective of the value of the machinery and appliances 
aforesaid, exceeds in value the sum of Five Thousand Dollars 
($ 5 , 000 ). 

For as much as your complainants are without a plain, adequate 
and complete remedy at law. and because if remediable at law relief 
could only be obtained by a multiplicity of suits, your complainants 
pray 

1. That the United States writ of subjxena may issue to the de¬ 
fendant. commanding and enjoining him to appear at a date named 
therein and answer the exigencies of this bill. 

15 2. That your complainants may be declared entitled to 
have the publication aforesaid entered, received and trans¬ 
mitted through the mails as mailable matter of the second class un¬ 
der the provisions of the act of Congress approved March 3, 1879, 
and at the rates provided by law for mailable matter of that class. 

3. That it may please this honorable court to issue an injunction 
restraining the defendant, his agents and subordinates, from revok¬ 
ing the authority heretofore granted for the acceptance of the pub¬ 
lication hereinbefore mentioned, for mailing at the second class rates 
of postage, and requiring and commanding said defendant, his agents 
and subordinates to receive the current issues of said publication as 
they appear and transmit the same from week to week through the 
mails of the United States as mailable matter of the second class, and 
at second class rates. 

4. That it may please the court also to grant a preliminary re¬ 
straining order and injunction, restraining the said defendant, his 
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agents and subordinates, as hereinbefore prayed, during the pen¬ 
dency of this suit. 

5. That your complainants may have such other and further re¬ 
lief as in equity they may be entitled to and as to the court may 
seem meet and proper. 

GEORGE C. SMITH, 

• ORMOND G. SMITH, 

CORA A. GOULD, 

Bv Their Solicitor. IT. II. GLASSTE. 

II. II. GLASSTE. 

•I. J. DARLINGTON, 

So^rs for Complainants. 

ir» United States of America. 

Stntr of A nr ] <>rk, (ity on if Count)/ of A civ York: 

I. George <\ Smith, being first duly sworn, depose and say that I 
am one of the complainants in the foregoing annexed bill described 
by me. and 1 have read the same and know the contents thereof, and 
that the same are true, to my knowledge, save only as to matters 
therein stated upon information and belief, which said matters I be¬ 
lieve to bo true. 

GEORGE C. SMITH. 


Sworn to and subscribed before me this Oth day of August, 1907. 


seai- 


OH ARLES W. OSTERTAG, 
Notar a Public, Count)/ of New York. 
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Exhibit I. 

(3505.) 


Certificate of Entry of Publication as Second-Class Matter. 

Post Office at New York, N. Y., M’ch 1, 1897. 

1 hereby certify that the Tip Top Weekly a Weekly published at 
this place., has been determined hv the Third — Postmaster General 
to be a publication entitled to admission into the mails at the pound 
rate of postage, and entry of it as such accordingly made upon the 
books of this office. Valid while the character of the publication re¬ 
mains unchanged. 

C. W. DAYTON. Postmaster, 
PT E. S. POST. 


18 


Post Office Department, 

Third Assistant Postmaster General, 
Division of Classification. 


Washington, May 17, 1907. 
Publishers of the Tip Top Weekly, New York, N. Y. 

Sirs: You are hereby notified that, in accordance with the Act of 
Congress approved March 3, 1901 (Ch. 851, 31 Stats., at L., 1107), 

2—2059a 


oir. 
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Vv you will U* prank'd a hearing at the office of the Third Assistant 
Postmaster General, Washington, D. C., at 2:00 P. M., on Tuesday, 
June 11. 1007. to show cause why the authorization of admission of 
the 1 i}> lop Weekly to the second class of mail matter under the 
Act of March 3, 18<9. should not he revoked, and why the third-class 
rate of postage should not he charged for the transmission of that 
publication in the mails, upon tin* following ground: 

That the issues <d tlm^Tp "lop Weekly do not constitute a news¬ 
paper or other periodical publication as required by Sections 7, 10, 
X 12, and 14 of the Act of Congress of March 3. 1879. (Ch. ISO. 1 


Kupp.. U. S„ page 210). governing “mailable matter of the second 
class." but are in fact b ooks, which, under Section 17 of said Act. 
are third-class matter amt chargeable when sent in the mails at tin* 


ji rate fixed by law for that class of mail matter 

Your answer, in writing, must he submitted on or before June 11 
1907. 

10 Should you desire to avoid the expense and trouble incident 

to a trip to Washington, vonr written an»>\«>v will hr> <rp n 
the same full and painstaking con.-ideration as though you app eared 
In person or by_ representative ~ 

Respectfully, 

A. L. LAWSTTE. 
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Exhibit 3. 
(Copy.) 


11:1102 

113103 
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Post Office Department. 

44 1 ini Assistant Postmaster General. 

1 >i\ ision of (Jassification. 

Washington, July 26, 1907. 

Postmaster. New York. X. Y. 

Sir: In connection with the rule to show cause, you are informed 
that a hearing was given to the publishers of the “Xew Xick Carter 
Weekly." “Buffalo Bill Stories." the “Tip Top Weekly” and “Dia- 
mond Dick, Jr.," at this Office on June 11. 1907. 

I4u> arguments <>f the counsel for tin* publishers were considered 
and submitted to the Assistant Attorney General for the Post Office 
Department, who held that the publications in question were not 
“periodical publications’’ within th e m eaning of the law, hut “books,” 
and therefore not entitled to VransnusMon Ml till 1 WVdiTd class rates of 
postage. 

In this opinion I concur and accordingly decide that the iss ues 
of the “New .Nick Carter Weekly. Ll Buhalb Bill Slones," the “Tip 
Lop W eckly and “Diamond Dick, Jr., do not constitute newspapers 
or other periodical publications as required by sections 7. 10. 12 and 
14 of the Act of Congress of March 3. 1879 (ch. 180, 1 Supp., R. S., 
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page 240), governing “mailable matter of the second class/' 
21 _bnt an* in fact lunik* wl>ie|^ under section 17 of said act, are 
third class matter and chargeable when sent in the mails at 
the rate fixed by law for that class of mail matter. 

Therefore, the authority granted for acceptance of the “New Niek 
Carter Weekly,” “Buffalo Bill Stories/' the “Tip Top Weekly” and 
“Diamond Dick. Jr.,” for mailing at the second class rates of postage 
is hereby revoked and you are directed to enter that fact upon the 
records of your post office. 

You will require postage at the third class rate—one cent for each 
two ounces or fraction thereof—to be prepaid by stamps affixed upon 
each separately addressed copy or package of unaddressed copies of 
the publication hereafter mailed at your otlice. 

f the opinion of the Assistant Attorney (General for the 


:e Department rpfenvd m U In‘i-owith enclosed to be hande< 


to the publishers fpy »hnir uiLmnnimn_ 

Respectfully. 

(Signed) A. L. LAWSIIE, 

Third Assistant Postmaster. 

M-F. 


hi 


2 Encs. 


Exhibit 4. 

United States Post Office, 

New York, N. Y., July 2fi, 1007. 


Messrs. Street & Smith, 70 Seventh Avenue, Ne\v York, N. Y. 

Gentlemen: 1 hand you herewith a copy of a letter from the 
Third Assistant Postmaster General revoking the authorization for 
mailing the “New Nick Carter \\ eekly. “Buffalo Bill Stories, Tip 
Top Weekly,” and “Diamond Dick. Jr., Boys Best Weekly" at the 
second class rates of postage, also the copy of the opinion of the 
Assistant Attorney General for the Post Office Department referred 
to in the letter of the Third Assistant Postmaster General. 

Any copies of these publications hereafter mailed will be subject 
to the postage rate for third class matter—one cent for each two 
ounces or fraction thereof—which must be prepaid by stamps affixed 
upon each separately addressed copy or package of unaddressed 

copies. . , , 

You are also informed that no notice of entry as second class 

matter should appear in copies hereafter issued or mailed. 

Very respectfully, E M MORGAN, 

.1 rtin <] Postmaster, 
Per E. S. POST,' 

Acting Assistant Postmaster. 

M-F. 
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23 Rule to Show Cause. 

Filed August 8, 1007. 

In the Supreme Court of the District of Columbia. 

Eq. 27279. 

Ormond G. Smptii, George C. Smith and Cora A. Guild, Trading 

Under the Name of Street and Smith, 

v. 

George von L. Meyer, Postmaster General. 

Upon consideration of the bill of complaint ami the application 
for an injunction pendente lite it is this 8th day of August 1907 
ordered that the defendant show cause on Monday August Pith at 
ten o’clock a. m. why an injunction pendente lite should not be 
granted as prayed. 

Provided that a copy of this order and the bill of complaint be 
served upon the defendant or the acting Postmaster General on or 
before Friday August 9th, 1907. 

JOB BARNARD, Justice. 


Marshal's Return. 


Served copy of the within order, together with copy of the bill of 
complaint, on George von L. Meyer, Postmaster General of the U. S. 
by service on A. L. Lawshe, acting Postmaster General. 

August 8, 1907. 

AULICK PALMER, 

Marshal. 


S. 


24 Restraining Order. 

Filed August 12, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Ormond G. Smith et al., Trading under the Name <>f Street & 

Smith, Complainant-, 
vs. 

George von L. Meyer, Postmaster General of the United States, 

Defendant. 

Upon consideration of the bill of complaint of the above named 
complainants and the rule to show cause issued thereon on August 8. 
1907, and upon the appearance of the Attorney of the United States 
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for 11 10 District of Columbia in response to said rule, it is this 12th 
day of August, 1007, by the court 

Adjudged and ordered that the defendant, the Postmaster General, 
his assistants, deputies, agents and subordinates, be and they are 
hereby restrained and enjoined,until thefurther hearing of this cause 
upon motion of either party from revoking the authority heretofore 
granted for the acceptance of the publication “Tip Top Weekly” for 
mailing at the second class rates of postage, and that the said defend¬ 
ant, his assistants, deputies, agents and subordinates be and they 
are hereby restrained from refusing to accept said publication for 
mailing at the second class rates of post-age and from interfering 
with the transmission of the same at said second class rates 
25 under the provisions of the certificate of entry of March 1, 
1S97, Provided that the complainants give the usual under¬ 
taking required bv Equity Rule No. 42. 

JOB RARXARD. Justice. 


A nsiver. 


Filed November 5, 1907. 


In the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

()i!.Mo.\i) ( i. Sm I'm. ( Ieohgk <\ S.m mi. *ui<l Cora A. ( ioiLD, Trading 
under tin* Firm Name of Street A Smith, 

v. 

George von L. Meyer, Postmaster General of the United States. 


This defendant now and at all times hereafter, reserving all and 
all manner of benefit and advantage to himself of exception to the 
many errors and insullieieneies in said bill contained, for answer 
thereto, or unto so much or such parks thereof as this defendant is 
advised is material for him to make answer unto; answers and says: 


I-III. 

This defendant admits the allegations of paragraphs one, two, and 
three of the bill of complaint, with the exception of the allega¬ 
tion of paragraph three that complainants have been since the es¬ 
tablishment of their publishing business, more than fifty years 
20 ago, “lawfully engaged in the business of publishing periodi¬ 
cal publications similar to those hereinafter specifically men¬ 
tioned/' the import of which is that the publication entitled “Tip 
Top Weekly” is a periodical, and this he denies, and avers that while 
the publishing business of complainants may have heen established 
more than fifty years ago. as stated, said publication is not a periodi¬ 
cal, but is in fact a book. 

TV. 

This defendant is informed and believes that the complainants 
are now and were at the time of the acts complained of, the sole 
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owners, proprietors and publishers >>■ the publication entitled ‘‘Tip 
Top Weekly;” that said publication was from the date of its estab¬ 
lishment, to-wit, the year 1S97. received and transmitted through 
the United States mails at the rates prescrilxxl by law for matter of 
the second class, but deides that said publication is a periodical and 
avers on the contrary that it is in fact a l>ook. 

V. 

This defendant is informed and believes that the publication des¬ 
ignated “Tip Pop Weekly" is regularly issued at stated intervals as 
frequently a> four times a year, to-wit. at the stated interval of once 
a week. 1 tears the date of issue, and is numbered consecutively, and 
for aught that he knows to the contrary has been so regularly and 
consecutively issued since its establishment to the present time; and 
has been and is now » regularly issued from the known office of 
publication of the complainants; and admits that said publi¬ 
cation is formed of printed paper sheets, without board, cloth, 
leather or other substantial binding, such as distinguishes 
printed books for preservation from periodical publications. But 
this defendant avers that although said publication be regularly 
issued from the known oflice of complainants as frequently as four 
times a year, and be numbered consecutively and l>e formed of 
printed paper sheets without board, cloth, leather or other substantial 
binding, such as distinguishes printed books for preservation from 
periodical publications, and tlm^ nmplim will) tlni nnpvard eli arac- 
teristic.-* and condition' proven Hod by law for mailable mutter nf ih^ 
*?Pcnhd cla>s. dTovcrtliclc.''. internally, in substance and in general 
TTUHi'iit? it drrr« not have the characteristics of said class of mail 
matter, but is in fact a book, and as such is included in the third 
class of mail matter as designated by law. 

This defendant further avers that said publication does not have 
the characteristics of the second class of mail matter as prescribed 
by law. in that there b no connection between the different numbers 
thereof in the nature of tin* articles appearing in them, and in that 
the publication implies no continuity of literary character, such as 
distinguishes periodical publications from books, but each publica¬ 
tion. issue or so-called number is complete in itself, and save out¬ 
wardly indicates no relation with prior or subsequent numbers, 
issues or publications: and that the only connection of the successive 
issues one with another is that each heais the title “Tip Top Weekly," 
and the issues a* they appear are numbered consecutively; 
28 all of which will appear by an examination of the copies of 
the publication filed with the said bill and with this answer 
as a part hereof, marked Exhibits A. B. C. TX and E. 

This defendant denies that said books are originated and pub¬ 
lished for the dissemination of information of a public character; 
and while it may be true that each of said books may be a work of 
literature itself, the defendant denies that the said books or any of 
them are devoted to literature in any proper or legal sense, or within 
the meaning of the Act of March .°>. 1870. Eor aught that this de¬ 
fendant knows to the contrary, none of the said books so issued was 
or is designed primarily for advertising purposes, or for free cir¬ 
culation, or for circulation at nominal rates. 
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This defendant does not kin v of his own knowledge, and there¬ 
fore can neither admit nor deny that the said ‘‘ Pip Top Weekly" 
has a legitimate list of subscribers: hut if this fact he competent for 
inquiry by this court, and he material, demands strict proof of the 
same. This defendant is informed and believes and avers, that 
none of the said several hooks or novels published under that desig¬ 
nation arc sent through the mails to individuals who subscribe for 
them for any |>eriod of time, hut that all, or practically all, of the 
copies of each of said hooks or novels so published are by the com¬ 
plainants. either directly or through agents, distributed to news 
agents or news dealers, who in turn sell them as books, singly and 
without relation to the other hooks or novels likewise published under 
the same designation. And this defendant says that by reason of 
the manifest character of these publications as books, and not 
*20 as successive parts of a continuous periodical, neither he nor 
his predecessors was ever called upon officially to inquire and 
determine whether or not the alleged periodical known as “Tip Top 
Weekly’* had a legitimate list of subscribers; and he further submits 
that if the supposed right of complainants to transmit books pub¬ 
lished under the designation “Tip Top Weekly’* is in any wise de¬ 
pendant upon the existence of a legitimate list of subscribers, the 
question of the extent of such list is one of fact, for the cognizance 
of the Postmaster General. 

Further answering the allegations contained in paragraph five, 
this defendant denies that the publication designated “Tip Top 
Weekly’* has complied or is complying with all the terms, conditions 
and requirements of the laws of the Tinted States relating to mail- 
able matter of the second class and denies that said publication is 
matter of the second class as alleged. 


VI-VII. 

This defendant is informed and believes, that the allegations of 
paragraphs six and seven are true, with the exception of the allega¬ 
tion that the acts of this defendant were wrongful; and this he denies 
and says that he is informed and believes that said acts were lawful 
and just, and wholly within his authority and jurisdiction. 

VIII. 


This defendant is not informed as of his own knowledge of the 
conditions and circumstances surrounding the passage of the Act of 
March 3, 1870. and can neither admit nor deny the allega- 
30 tion that publications similar to “Tip Top Weekly” were as 
alleged, regularly admitted, received and transmitted through 
the mails of the United States as periodical publications and mail- 
able matter of the second class prior to said act; but this defendant 
denies that such publications have been at any time heretofore, or 
now are. by all publishers, news dealers and agents, as well as by the 
public in general, deemed, held, and regarded to be periodical pub¬ 
lications and were ordinarily and usually sj>oken of and treated as 
such; and denies that it was in the light of such alleged universal 
recognition of the periodical character of such publications and of 
their rights to transmission at periodical rates in common with other 
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periodical publications that the Act of Congress of March 3, 1870 
wits enacted; and denies that the definitions and conditions men¬ 
tioned in said Act were expressly intended and designed to include 
and embrace publications of the character of “Tip Top Weekly.” 

This defendant submits that said Act was not intended, and the 
definitions and conditions mentioned therein were not intended and 
designed, either expressly or otherwise, to include and embrace pub¬ 
lications of the character of that in respect of which this complainant 
has been excluded from the second class mailing privilege, to-wit: 
the publication entitled “Tip Top Weekly,*’ but that said Act had in 
contemplation publications such as are commonly known as news¬ 
papers and magazines, published periodically—that is to say, at 
regular intervals, either daily, weekly, monthly or quarterly, for 
the dissemination of news and other information of instruc- 
31 tive or educational value, or devoted to literature, or to the 
arts, sciences, or social industries: and that the circulation 
of publications of the class of "Tip Top Weekly,” which have the 
characteristics of books and by section seventeen of said Act are des¬ 
ignated as mailable matter of the. third class, which, moreover, are 
not “devoted to literature.” andyif literature themselves are of an 
inferior order thereof, was not designed or intended to he en¬ 
couraged by the extension to them of the special privileges author¬ 
ized bv sections 7. 10, 12 and 14 of said Act. 


IX. 


This defendant can neither admit nor denv the allegation that the 
Post Olliw Department did from and after the passage of said Act 
of March 3, 1870. admit, recognize, treat and transmit publications 
in all respects identical with the publication of complainants, but 
denies that such course, if pursued by said Department as alleged, 
was in recognition of any universal understanding of the true in¬ 
tent and meaning of said Act. This defendant is informed, and so 
believing avers, that very many publications similar in their general 
characteristics to the publication of complainants were received and 
transmitted in the mails by the Post OHice Department as matter of 
the second class prior to November. 1001. but that such classification 
and treatment of such publications were quite generally criticised as 
an abuse of the privileges accorded to periodical publications by 
said Act. and contrary to its true intent and pur|H>se; and says that 
since said time very many such publications have l>eeu ex- 
82 eluded from the second class of mail matter, and none such 
has been entered as matter of said class. This defendant is 
further informed and so believing avers, that such publications were 
received and transmitted as matter of the second class under mistake 
by said Department both of law and fact, and he is in no wise bound 
thereby. 

This defendant denies that the publication of complainant** was on 
the 27th day of July.. 1^07, unlawfully and wrongfully excluded 
from the second class of mail matter, and avers on the contrary that 
the order of said date excluding said publication from the mails as 
matter of the second class was lawfully and regularly issued in due 
course and after hearing given to the complainants. 
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X. 

I his defendant denies that tlio publications referred to by com¬ 
plainants as ‘‘The Black Cat/ the ‘‘All-Story Magazine/’ and the 
“Smart Set are similar in respect of all the conditions established 
by said Act of March • >. 1879. to the publication of complainants 
and not to be distinguished therefrom: and he denies also that the 
exclusion of said publication from the second class of mail matter 
constitutes a discrimination against said publication or a denial of 
justice to the complainants, or a violation of the fundamental prin¬ 
ciple that the laws of the l idled States must he applied with equality 
to all its citizens, and that by said exclusion the complainants are 
deprived of the equal protection of the laws. This defendant avers 
on the contrary that the exclusion of the said publication was in con¬ 
formity with the policy of the Post Otliee Department, estab- 
33 lished about November. 1 DO 1. and designed to carry out the 
provisions of the Act of March 3, 1 «S70; and that in pursu¬ 
ance* of said act and policy, no publications possessing the charac¬ 
teristics of hooks may he* received as matter of the second class and 
so transmitted in the* mails, but that all such publications shall be 
classilieel according to the*ir substance and real character and ad- 
mitted to the* mails for transmission as matter of the third class in 
pursuance of Section 17 of said ae*t. and that since saiel time all such 
publications have he*en and are being excluded from the second class 
of mail matter in the usual e*emrse as they come to the attention of 
the Post Ollice Department. 


XI. 

This defendant admits the allegations of paragraph eleven, ex¬ 
cept as to tin* statement that “by said lattice complainants were in¬ 
formed that their ‘answer in writing must he submitted on or before 
June 11. 11)07/ *’ and this he denies and avers that said hearing 
was lixed for Wednesday. June 12.. 1907. 


XII. 

This defendant is advised, and so believing avers, that on June 
11, 1907, counsel for complainants, to-wit, W. II. Heines, Esq., 
appeared at the ollice of the Third Assistant Postmaster General and 
stated to his secretary that he desired to see that officer in reference 
to the publication of complainants which had been excluded from 
the second class of mail matter; that counsel was informed by .said 
secretary that tin* Third Assistant Postmaster General was 
34 engaged, or was not at that moment in his office; that coun¬ 
sel left with the statement that he would call the next fol¬ 
lowing day; that on the next day. to-wit, June 12, lie called again 
at the ollice of the Third Assistant Postmaster General, and his said 
secretary on going to the room of that officer, found him engaged 
in a conference; that on being informed that counsel representing 
complainants in the matter of the exclusion of their said publica¬ 
tion had called and desired to see him, the Third Assistant Post¬ 
master General directed his secretary to invite counsel to call on the 
3—2059a 
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Superintendent of tlu* Divi inn of falsification and to instruct said 
Superintendent to go over with him any matter that he desired to 
discuss with reference to said publication, note his appearance in re¬ 
sponse to the citation issued on May 1”>. H)07, to complainants to 
show cause why their said publication should not be denied trans¬ 
mission in the mails as matter of the second class, and that if after 
conferring with slid Superintendent, counsel desired to see the 
Third Assistant Postmaster (tenoral personally, the latter would set* 
him; that this defendant is informed and believes that said secre¬ 
tary fully carried out these instructions; that counsel submitted to 
said Suj»crintendent in answer to said citation, a printed statement 
and argument on behalf of the complainants, to a copy of which 
printed statement and argument annexed as “Exhibit F. this defend¬ 
ant craves leave to refer as showing that it is resjHmsivc to said cita¬ 
tion and undertakes to answer the charge of the Third Assistant 
Postmaster (Jeneral that the publication of complainants in ques¬ 
tion. to-wit. “Tip Top Weekly” was not a periodical publication as 
designated and defined by the Act of March M. INTO, but that 
:r> the respective numbers thereof wen* in fact books. This de¬ 
fendant i> further informed and believes that said Superin¬ 
tendent of tlu* Division of Classification later advised the said secre¬ 
tary of the Third Assistant Postmaster (Jeneral by telephone that 
counsel for complainants had called and he had noted his appear¬ 
ance; and that at the same time said Superintendent inquired 
whether the Third Assistant Postmaster (Jeneral desired to see coun¬ 
sel; that said secretary replied that he did not unless counsel desired 
to see him ;is he had nothing special to say to him; and that the said 
Su|K*rintcndcnt replied that counsel for complainants did not have 
anything further which he desired to communicate to the Third 
Assistant Postmaster (Jeneral. This defendant is advised and so 
believing avers that it was and is the understanding of the Third 
Assistant Postmaster (Jeneral and of the Superintendent of the 
Division of ('lassilication that counsel for the complainants desired 
the printed argument submitted on behalf of the complainants to 
1 h» taken as their answer to the citation issued by the Third Assist¬ 
ant Postmaster (Jeneral and that counsel did not desire to l>e heard 
orally in respect of said citation, but had included in the said 
printed argument the full reply of complainants in the premises. 

This defendant avers that by the regulations of the Post Oflice 
Department t Edition of 100*2). section 10. paragraph 8, said Su]x*r- 
intendent of Classification “is charged with the consideration of all 
questions relating to the classification of matter admissible to the 
mails, including the determination of tlu* admissibility of publica¬ 
tions to the second class of mail matter and their right to con- 
.*',() tinue therein.” and that tlu* duties so assigned to him by neces¬ 
sary implication include general authority to hold hearings 
of the character required by the Act of 1001 ; ami is advised and be¬ 
lieves that said Superintendent was moreover specifically instructed 
by direction of the Third Assistant Postmaster (Jeneral to hear coun¬ 
sel for the complainant in response to said citation in respect of 
‘‘Tip Top Weekly.” and that in pursuance of such instruction re- 
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ceived the printed statement ami argument prepared in answer to 
•sud citation, and offered to receive and did receive all other papers 
and matters submitted by counsel in their behalf, and offered to 
heai counsel at length orally if desired. But this defendant is 
further advised and believes that the Third Assistant Postmaster 
General was ready and willing nevertheless to hear counsel orally 
and fully on the day fixed in said citation, to-wit, the 12th day of 
June. 11Mb. and that counsel had full opportunity to lie so heard 
oil said day had be so desired. 

XIII. 

I his defendant is informed and believes that before the issuance 
of the order excluding said publication of complainants from the sec¬ 
ond class of mail matter, full opportunity was given complainants 
and their counsel to be heard and that there was in fact a hearing 
in respect of said matter, conforming in all respects with the intent 
and purpose of the Act of March 3, 11)01 (.*U Stat. L. 1107). 

This defendant is further informed and so believes and avers 
that th«‘ privilege of having publications complying with the 

37 conditions of second class matter as defined in the Act of 
March 3. 18*9. transmitted at the second class rate of postage 

is not a property right; and that whether publications do so comply 
with such conditions is a matter wholly within the competence and 
jurisdiction of the Postmaster General. and its determination is 
within the judgment and discretion of the* Postmaster General for the 
time being; and is further advised, and so believing avers, that there 
was in the case of this publication, no deprivation of property of the 
complainants. 

XIV. 

r l his defendant admits the allegations of paragraph fourteen, and 
says that it was his duty to examine into all the facts and circum¬ 
stances which determine whether the publication of complainants 
complies with tin* statutory conditions for acceptance at the second 
class postage rates, and as the result of the inquiry into such facts 
and circumstances on and after hearing to complainants as aforesaid, 
this defendant, acting through the Third Assistant Postmaster Gen¬ 
eral, has found said publication not to be entitled to admission to 
the mails at the second class rate; and says that it is his intention in 
pursuance of such finding and unless restrained by this court, here¬ 
after to decline to receive said publication for transmission in the 
mails at said rate of postage. 

XV. 

This defendant is informed and believes that the question whether 
the publication of complainants designated‘‘Tip Top Weekly” 

38 is a periodical publication within the meaning of the law and 
so entitled to transmission as second class matter, is a mixed 

question of law and fact to be determined upon a comparison of the 
said publication itself with the conditions set out in said Act of March 
3,1879.and consideration of all the facts and circumstances surround¬ 
ing its publication. This defendant is informed and believes dial 
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the decision of the Third .Wistant Postmaster General that the issues 
of the said publication do not constitute periodical publications as 
required by Sections 7. 10. 1*2 and 14 of the Act of March 3. 1S79, 
is not an error of law as alleged, but is the correct and true finding 
upon the law and facts. This defendant denies that said decision 
of the Third Assistant Postmaster General is simply an arbitrary, 
capricious and unlaw ful conclusion, imposing upon the right to trans¬ 
mit matter of the second class unspecified and undefined require¬ 
ments in excess of and in addition to those established by the statutes 
of the United States and unauthorized by the statute under which 
he assumed to act and wholly beyond his power and jurisdiction; 
and avers on the contrary that said decision is the just and proper 
conclusion upon the law and facts, reached in a fair, open and judi¬ 
cial manner and with due regard to all the rights and privileges of 
the complainants, and fully authorized by the statutes of the United 
States defining mail matter of the second class and regulating its 
transmission. 

This defendant is further informed and so believing avers, that in 
deciding the question whether the publication of complainants is a 
periodical publication within the meaning of the law. the 

39 Third Assistant Postmaster (leneral considered not only copies 
of successive numbers of the publication by comparison with 

the requirements of the Act of March 3, 1X79. but also all other evi¬ 
dence and facts material to such inquiry. 

This defendant i> further advised, and so believing avers, that the 
Third Assistant Postmaster (leneral. after careful inquiry into the 
law and facts bearing upon the question whether the said publica¬ 
tion of complainants U a periodical publication as defined bv the Act 
of March 3. 1X79. and before taking ac tion upon the conclusion 
— wlugU he hadj£iH'hcd ini ^ jutt W h i mrtJ f 

of ihfl cor rectin'-- <>f -neb conclusion and tha ii* and -in 

accordance witTT law. r»‘qTa^TTMUTiTiTT n‘ccTve jLjiW^at of the 
""’Assistant Att<>rney (»eiiera7 for ThiUl'os^ Office 1 department upon the 
matter, the same being the opinion to which the complainants refer 
in their said bill: and further avers that the action of the Third 
Assistant Postmaster (leneral in excluding “Tip Top Weekly” from 
the second class of mail matter was not taken arbitrarily or capri¬ 
ciously but upon deliberate and careful consideration of the whole 
subject. 

This defendant i- informed and believes that hi< action in exclud¬ 
ing said publication from the privileges of transmission in the mails 
at the second class postage rate is not contrary to the practice of his 
predecessors in office, but is in full accord and harmony with the 
practice established on or about November. 1901 by his predecessor. 
Postmaster General Smith, and uniformly pursued since that time, 
and avers further that a large number of publications simi¬ 
lar to “Tip lop Meekly have been denied the second 

40 class mailing privilege since said time, to-wit. November 1901, 
among which were: “Arrow Library.” “Medal Library.” 

“Log Cabin Library.” “Eagle Series.” “Broad Brim Weekly” and 
other books published by Messrs Street and Smith; “Beadle's Half- 
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Dime Librarv." “Ileadle’s lines’ Librarv.” and “The Dime 

• • 1 1 J 

Library." published by M. .1. Ivors & Company; “Modern Li¬ 
brary" published by the Modern Stories Publishing Company; 
“The Family Library" published by The Family Library Company; 
“The Arm-Chair Library” and “The Leisure Hour Library” pub¬ 
lished by F. M. Luptou: all of New York City, to copies of which 
said publications annexed hereto as Exhibit (l this defendant refers 
and prays that the same be taken as a part hereof. 

This defendant is further informed and believes that the admission 
and transmission of mailable matter under the terms prescribed by 
the statutes of the United States is a continuous administrative act, 
the performance of which is devolved by law upon this defendant, 
and that in performance of this duty this defendant is in no wise 
bound or controlled by tlu* action of bis predecessors in office, nor 
does the admission and transmission by one Postmaster General of 
mailable matter of a certain kind as of the second or any other 
class constitute any obligation, contractual or otherwise, upon the 
United States or its officers thereafter to admit similar publications 
under the same name as of the same class and at the same rate of 
postage. 

This defendant is informed and believes that said decision is not 
a mistake of law, but on the contrary is in full accordance with 
11 law and justified and demanded bv the and facts in respect of 
which it was pronounced. 

XVI. 

This defendant is informed and believes that the allegations of 
paragraph sixteen are true. 

XVII. 


For answer to paragraph seventeen, this defendant denies that tho 
publication of complainants is a periodical publication, and denies 
that it complies with the conditions and requirements established by 
law for the admission of publications to the second class of mail 
matter; and further denies that the periodicity of issue of said pub¬ 
lication is real and that the demand therefor is a periodical de¬ 
mand and can be met only by a periodical issue; and avers on the 
contrary that essentially the publication is a book and its issuance 
periodically is designed merely to disguise the true character of each 
number of the publication, which is that of a separate and indej>end- 
ent work and in aid of the original purpose to simulate a |>eriodical 
publication in order to obtain the benefit of second class rates of 
postage. This defendant further avers that the contents of each 

hook or number have no relation to the contents of anv other num- 

• • 

her, but are wholly independent thereof and distinct therefrom. 
This defendant can neither admit nor deny the allegations that if 
said puldication is excluded from the mails it would be impossible 
for complainants to continue its issuance or to meet by any other 
form of publication the demand therefor, and submits that the same 
arc wholly irrelevant and immaterial; but for anything this de- 
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fondant knows to tin* eontr; y 11 ii‘ sime may ho true as stated. 

42 This defendant denies that the copies of ‘‘Tip Top Weekly” 
circulated by mail are practically all current copies and not 

back numbers, and denies that the only back numbers so transmitted 
are a minute fraction of the total issue and not in execs- of the usual 
demand for back numbers of periodicals; and avers on the contrarv 
that a very considerable proportion of copies of said publication cir¬ 
culated bv mail are hack numbers, and further avers and says that 
the proportion of hack numbers >o transmitted is much in excess of 
that of genuine and real periodicals; and this defendant refers to 
prominent advertisements of hack numbers appearing in each num¬ 
ber of “Tip Top Weekly.” annexed as Exhibits A, K. 0. 1>, and K, 
and prayed to be taken as a part hereof, as tending to show that com¬ 
plainants circulate hack numbers of said publication very largely 

bv mail. 

* 

This defendant denies the allegation of paragraph seventeen that 
if the second class mailing privilege is taken away from the said 
publication, complainants will he unable to send the same to various 
parts of the United States where the only possible means of com¬ 
munication is through the mails of the United States, and that such 
exclusion from the mails will amount to an absolute prohibition and 
interdict upon the distribution and circulation of said publication, 
and avers on the contrarv that the only effect of the exclusion of 
said publication from the second class mailing privilege will l>e to 
require the payment of postage upon copies thereof at the third class 
rate instead of the second class rate. 

As to the allegation of paragraph seventeen that “Tip Top 
Weekly” has a legitimate li-t of subscribers, this defendant 

43 refers to his answer to the same allegation as contained in 
paragraph five of said hill. 

XVIII. 

This defendant denies each and cverv one of the allegations of 
paragraph eighteen; and avers and says on the contrary that said 
publication is not “devoted to literature;” that it implies no con¬ 
tinuity of literary character and no connection of successive issues 
one with another, but that each number of such publication is com¬ 
plete within itself and indicates no relation with prior or subse¬ 
quent numbers; and this defendant further avers that the contents 
of said publication, while not impure in the sense of being indecent 
or immoral, are nevertheless unwholesome and positively harmful 
in their influence upon the class of readers to which it is addressed 
almost exclusively, to-wit. hoys of tender age and immature minds, 
who receive therefrom false impressions of the duties of life, are 
filled with the desire of adventure and become restive and discon¬ 
tented under the restrictions and discipline properly imposed upon 
them by parents or others to whom they should naturally give obedi¬ 
ence and look for guidance 4 . 

XIX. 

This defendant denies that the order of the Third Assistant Post¬ 
master (ieneral excluding “Tip Pop Weekly” from the second class 
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mailing privilege is invalid, and uers on the contrary that said or¬ 
der is fully warranted and valid in law. This defendant is unable 
to admit or deny the allegation that if said order is put into 

44 execution by the postmaster at New York the complainants 
will not only he compelled to suspend the issuance of their 

publication but their machinery and appliances necessary to pro¬ 
duce the same will become wholly useless and complainants be de¬ 
prived of their value, which is in excess of the sum of $5,000.00; 
but submits that said allegation is wholly irrelevant and immaterial. 
If, however, this court should hold that said allegation is in any 
wise material to the issues in 11 1 i^ cause, this defendant demands 
strict proof thereof. 

XX. 

This defendant is informed and so believing avers that the trans¬ 
mission of matter in the mails at the second class ]>ostage rates is in 
pursuance of a mere privilege conferred by statute upon publications 
meeting the statutory requisites and conditions, and is not a right of 
projKTtv as alleged by the complainants, and that the exclusion of 
the publication of complainants from the second class mailing privi¬ 
lege for the reason that it does not comply with such requisites and 
conditions neither deprives the complainants of any property or 
right of property, nor any right conferred upon them by the stat¬ 
utes or constitution of the United States. 

This* defendant can neither admit nor deny the allegation that the 
privilege of transmitting “l ip Top Weekly*’ in the mails at the 
second class postage rates exceeds in value to the complainants the 
sum of $5,000.00 irrespective of the value of' the machinery and ap¬ 
pliances used in ib< publication; but submits that said allegation is 
wholly irrelevant and immaterial to the issues in this cause. 

45 if, however, this court should bold said allegation to be in 
any wise material to said issues, this defendant demands 

strict proof thereof. 

Answering generally to the whole hill, this defendant says that 
as Postmaster General of the United States, he is charged by law 
with the duty of superintending generally the business of the Post 
Office Department and administering all laws relating to the postal 
service; that among bis duties is that of classifying matter offered 
for transmission in the mails of the United States, and which by 
law is admissible thereto, and distributing the same into the several 
and resjK'ctive classes established by Congress; in the course of 
which classification it devolves upon him to inquire and ascertain 
whether matter offered as of the second class complies with the con¬ 
ditions prescribed bv law for such class of matter; that such in¬ 
quire and determination demand the examination of evidence and 
the consideration of questions of law and matters of fact; that in 
pursuance of such an inquiry this defendant found and determined 
after due notice and a full and fair hearing to the complainants, 
and on consideration of the law and its application to the facts and 
evidence relevant and material to the inquiry, that “Tip Top 
Weekly” published by the complainants, does not have the char¬ 
acteristics prescribed by statute for matter of the second class, but on 
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the contrary posse»e> tlx* characteristics of third class matter, ami. 
not fulfilling the conditions established 1»y law for matter of the 
second class, was not entitled to admission to the mails at the second 
ehtss |instate rate, ami that the certificate admitting such 
4h fuihlication as matter of the .second class should for that rea¬ 
son he revoked and become inoperative in the future; which 
said finding. determination and decision involved the exercise of 
judgment and discretion on the part of this defendant and of*the 
r l hird Assistant Postmaster (ieneral.. acting in that behalf, and for 
that reason a> this defendant respectfully submits, is not subject to 
be reviewed by this honorable court. 

And this defendant further submits that the complainants in and 
bv their said bill and the matters and things set forth therein do 
not make or state such a cast* as would entitle them to the relief 
thereby prayed, and as to so much of the said bill as prays an in¬ 
junction against the enforcement by this defendant of his decision 
that the said publication is not entitled to transmission at the second 
class rates, this defendant submits that it is against the course and 
practice and not within the jurisdiction of this court to interfere with, 
review or afford relief against the decision and action of the head of 
an Executive Department in a matter involving the exercise of his 
judgment and discretion: and submits that the publication of com¬ 
plainants is of such character as to work moral harm and in jury to 
those into whose hands issues theicof are destined to fait, and whose 
minds are open and receptive to such improper influences, and 
should not have the aid or assistance of a court of equity in continu¬ 
ing the exercise of a special statutory privilege intended to make 
possible the widest and freest dissemination of information of general 
interest or instructive or educational value: and this defendant hopes 
he will have the same benefit of these defences as it he had 
47 formallv demurred to the said bill upon the ground thereof. 

Having fully answered, this defendant prays to be hence 
dismissed with his reasonable costs. 

G. V. L. MEYER, 

Post master (ieneral. 

District of Columbia, ss: 

George Y. L. Meyer Postmaster General, being first duly sworn, 
deposes and says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof and the mattt is and things 
therein set forth he knows to be true, save those stated upon informa- 
tion ami l>elief, which he believes u, be true. 

G. \ . L. MIA RK, 

Postmaster deneral. 

DANIEL AY. BAKER, 

U. S. Atty. 

RICHARD M. WEBSTER, 

Special Counsel. 

Subscribed and sworn to before me on this second day of Novem- 
ber ’ Y,?, 1°"'' GEORGE (i. THOMSON, 

[SEAL.J Xotar!j pMk 

My commission expires March 14, 1911. 
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48 Joinder of Issue. 

Filed December 3, 1007. 

In the Supreme Court of the District, of Columbia. 

Equity. No. 27279. 

Ormond (I. Smith. Georue C. Smith, and Cora A. Gould, Trading 
I Aider the Firm Name of Street & Smith, 

vs. 

Georoe von L. Meyer, Postmaster General of the United States. 

Now come* the ( ’omplainant- in the above entitled cause and join# 
issue on the answer of Defendant liled herein. 

HENRY H. GLASSIE, 

J. J. DARLINGTON, 

Solicitor* for Complainant-. 


49 Testimony on Behalf of the Complainants. 

Filed March 31, 1909. 

In the Supreme Court of the District of Columbia. 
Equity. No. 27279. 


Ormond G. Smith. Georue C. Smith, and Cora A. Gould, Trading 
Under the Firm Name of Street and Smith, Complainants, 

vs. 

Georue von L. Meyer, Postmaster General of the United States, 

Defendant. 


\\ AsniNUToN. D. (\. Saturday, December 7, 1907— 

10 o’clock a. m. 

Met pursuant to notice at the office of Henry H. Glassie, Esq., 
Colorado Building, Washington, D. C. 

Present: On behalf of the Complainants, ,J. J. Darlington, Esq., 
and Henry II. Classic, Esq. 

Present : On behalf of the Defendant, Stuart McNamara, Esq., and 
R. M. Webster. Esq. 

Whereupon Ormond G. Smith, was duly sworn as a witness on 
behalf of the Complainants, and testified as follows: 

1 >i rect examination. 

By Mr. Glassie: 

Q. Your full name is Ormond G. Smith? A. Yes, sir. 
f,0 Q. Where do you reside? A. New York City. 

Q. Will you state whether or not you are one of the com- 

4—2059a 
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plainants named in the suit <Ormond G. Smith and others, 
against George von L. Meyer, Postmaster General? A. I am. 

Q. Are you a member of the firm of Street and Smith. Publishers 
of New York Citv? A. Yes. sir. 

Q. Will you state of whom that lirm consists? A. Myself, my 
brother George C. Smith, mv sister Cora A. Gould. 

Q. W hat is the firm name under which you trade? A. Street 
and Smith. 

Q. W here is your establishment? A. Fifteenth Street and 
Seventh Avenue. New York Citv. 

Q. \Y hat is the business of tin* tirm of Street and Smith? A. We 
are general publishers. The business is divided into three parts 
really, we publish five cent weeklies, that are in question here, and 
publish monthly magazines, and we publish novels, paper covered 
novels. 

Q. How long has that firm been in existence and in the business 
of publishing? A. About fifty-live years. 

Q. How long have you been connected with it? A. Twenty-four. 

Q. Whom did you succeed? A. 1 succeeded t<> the interests of 
Francis S. Street, one of the founders of the lirm. 

51 Q. Has that firm been in the publishing business continu¬ 

ously for fiftv-five years? A. Fiftv-five vears: yes, sir. 

«/ * • • 

Q. Are von the publishers of tin* weekly periodical known as “Tip 
Top Weekly.** A. Yes, sir. 

Q. How long have you published that weekly? A. I should say 
about twelve years. 

Q. 1 show you a copy of a publication entitled “Tip Pop Weekly,’ 
volume one. number one. \\ ill you look at that and state whether 
or not that is the first issue? A. Acs. sir. this is the first one. 

Q. Has that publication been issued continuously from that date 
to the present time? A. It has. 

Q. Will you state, if you know whether or not. from its origina¬ 
tion. it has been parsing through the mails as second class matter 
at second class rate." of postage? A. It has until this recent order, 
except for a very short time. 

Q. I mean, of course, down to the order involved in this case? 
A. Yes. 

Q. From the beginning, until the order in this case, it passed con¬ 
tinuously as second class matter? A. Acs, sir. 

Q. Are you familiar. Mr. Smith, with the various issues of this 
publication as they appear weekly? A. 1 have read a great many. 

( l . 1 refer not only to the contents, but to the act or fact of 
publication from week to week. A. Acs, I know all about 
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that. 


Q. Will you state whether or not this publication is regularly 
issued, as frequently as four times a year? A. Yes, sir; every week 
on a given day. 

Q. Does each number bear date of issue? A. Yes. sir. 

Q. Are these weekly numbers numbered consecutively? A. They 
are. 

Q. Have they been regularly issued from the time of beginning 
of this publication down to the order of exclusion? A. A*es. sir. 
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Q. Regularly each week? A. Yes. sir. 

Q. Without- intermission? A. Yes, sir. 

(). Are they issued from any known office of publication; if so 
what? A. Yes. sir. The office of the firm at Fifteenth street and 
Seventh avenue. 

Q. New York? A. New York. 

Q. W hat are the numbers embraced in the building at Seventh 
avenue? and Fifteenth street? A. Seventy-nine to eighty-nine. 

(). Seventh avenue? A. Seventh avenue. 

Q. Will you state whether or not. these weekly publications are 
formed on printed paper sheets? A. Yes; they are. 

53 Q. Are they bound in board, cloth or leather? A. No, sir. 

(}. Are they hound in any other substantial binding? A. 

No; very unsubstantial. 

Q. Ts this publication designed and conducted by you for adver¬ 
tising purposes? A. No. sir. 

Q. lias the publication a legitimate list of subscribers? A. Yes, 
sir. 

Q. Are von familiar with the contents of the publication itself? 

A. Yes. sir. 

Q. Are you abb* to spite, from your knowledge of these weekly 
issues, over a considerable length of time.—let us say since the be¬ 
ginning of the publication itself.—the general nature of its con¬ 
tents? A. Yes. sir. 

Q. Now will you state.- 

Mr. McNamara: You mean fifty-five years ago down from that 
time? 

Mr. (ii.Assn:: No: from ten years ago. 

The Witness: 1 already stated the* publication was twelve years 
old. to the best of my knowledge. 

(}. Confining yourself, of course, to Ibis publication, and your 
own knowledge, state if you know what has been and what is now 
the general nature of its contents? A. The stories are college stories 
and stories of athletics, almost exclusively. The stories concern 
themselves with the doings of one set of characters.—that is, the 
protagonist of the story goes through the entire series and new 

54 characters are added from time to time to freshen up the nar¬ 
rative. but the stories are more or less in sequence of venture 

of college and athletic sports. 

Q. What class of leaders is the publication intended to reach? 
A. It is intended generally for young America. 

Q. State if you can. whether or not the authorship of the suc¬ 
cessive issues of the publication is the same? A. Yes. the author¬ 
ship is the same* in every case, with a possible exception of one or 
two numbers. \w emergencies, we have to publish a numlier hero 
and there, but very rarely, by another hand. 

Q. Can you describe in further detail the relation of the success¬ 
ive numbers to one another in respect to the character dealt with and 
the general course of incidents, and you might call it the knotting 
of tlie series? A. Well, the stories started in a school. The hero 
came to school to pursue his studies and there he met some boys who 
became tin* characters in this story and after they had run their 
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course through the school, they went to college where their circle 
of friends widened and the story got a great deal more scope and 
opportunity for local color. The stories try to he successful to por¬ 
traying actual life, and conditions in college, and in the summer 
time when the colleges close, they do what a college hoy naturally 
would do under those circumstances, and engage in base hall con¬ 
tests wherever they happen to he. and in the fall of the year they go 
into foot hall, and in the winter season play hockey and go in for 
winter sport, and in that way tin* different seasons of the year is 
kept up. The college spirit pervades all these stories and of 
55 course the athletic interest is very strong. 

Q. Can you state whether or not the games dealt with, in 
the successive issues, are the games which succeed one another ac¬ 
cording to the well known succession of sports in the different sea¬ 
sons of the year? A. As a rule, in order to make the stories se¬ 
quential. the hoys establish a league: for instance, where then* are 
a number of teams, they play games with one another and that 
makes it necessary for them to have a percentage of games lost and 
won as we read in the daily papers. At the end of the season, of 
course, one team wins over the others: the object is of course, to 
keep the hoys on the qui vivo and to see how the thing will turn out. 

Q. One game necessarily involves a return game, T supj>ose? A. 
That is it. 


Q. Now with respect t<» the continuity of characters, can you de¬ 
scribe that more fully than you have done? A. The main character 
in the story, of course graduates in the course of time at college, and 
enters business. TTe i- engaged in two or three occupations and 
loses his money and has to begin over again and is getting older all 
the time, and then it becomes necessary to have a new character 
around whom the story should revolve, and his brother is taken as the 
chief actor in the stories and that gave him the opportunity to grow 
up. The stories haven't got anv further than that, but T presume 
his relatives will b«> worked in as time goes on. if the interest lags. 

Q. Is this character you refer to the one known as Frank 
58 Merriwell? A. Yes. sir. 

Q. Do you publish any other weekly juvenile, except the 
Tip Top Weekly? A. Yes. sir: we have four others. 

Q. Will you name them? A. ‘‘Brave and Bold". “Buffalo Bill 
Weekly”, “Nick Carter Weekly" and “Diamond Dick Weekly.” 

Q. Were these other weeklies excluded by the same order which 
excluded the Tip Top Weekly? A. Yes. sir. 

Q. Will you look at the copies of Tip Top Weekly filed as ex¬ 
hibit- to the bill in this case. “Exhibit- numbers 5. <». 7. 8. and 0.” and 
state whether in respect <>f the characteristics about which you have 
already testified, those copies are or are not similar to the other issues 
of the publications throughout the series? A. I should say these arc 
good average samples. 

Q. Prior to the publication of the Tip Top Weekly, did your firm 
publish anv other weeklv storv paper of similar character? A. Yes, 
the New York Weekly. ’ 

Q. IIow long did your firm publish that? A. Fifty-five years. 
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Q. Ilavo you a copy of that with you? A. Why, 1 h 
a ropy. 

Now Mr. Smith, with respect to the circulation of 
Weekly, will you state the number of copies regularly ... 
that publication? A. The edition is 105.000 weekly. 

Q. I think you stated the publication comes out 
•>< certain day of each week? A. Every Friday. 

Q. \\ ill you describe the method bv which this 105,000 
copies an* distributed to the readers? A. Yes. sir. The American j 
Yews Company acts as distributing agents for us. Tin... 
entire edition and distribute it in turn to their various branches,— j 
dll'l ha\c™T>oiTf *Tifty branched nTTlTfrl h ri t ed Strrtr^-nrthr p HH CTp .il 
cities.—and tin* branch news companies distribute the publication 
to their customers. Their customers are the news dealers who live 
in (he city where the news company is. known as city dealers; and j 
they have another department for tin* country, from which they I 
supply tin* country dealers. The news companies of course keep j 
hooks in which the names of their customers are recorded and oppo¬ 
site* the names of the dealers, they have columns designating the dif¬ 
ferent publications, so that the dealer’s order is indicated there by 
a number, and when those* numbers are totaled up, they represent? 
tin* order of that news company for that given publication. The 
branch then sends a memorandum of the number to the main office 
in New York, and in that way the* total circulation is made up. 

(J. What is it that determines the number of copies that are is- 
suod? A. d lu* demand. The news dealer makes his orde*r in accord¬ 
ance with the* ele*manel. that is. at his place of busine'ss. 

(J. I»y the* ne*ws de*alcrs, according to the* description you have just 
giveai. you mean the* final man who supplies the customer with the 
article*? A. The retail dealer. 

• >S (J. \\ hat is it that determines the* e*all that is sent in by the 

Mail de*aler tor any particular number of copies? A. Per- 
liaps I ceudd explain that in my own way, if you de> not mine!. The 
trade te*rms on the* publications are thre*e and one half cents per copy 
and the* publication is returnable, if not se>ld, it is returnable at three* 
eent> at the dealer’s e*xpe*nse*. so he* lose*s half a cent a copy on every 
copy lie* fails to se*ll. if he* orders it. 

Q. Then if a dealer orelers a copy fremi you. from the news e*e>in- 
pany. in excess of the* number he* sells, he loses on that ce»py half a 
cent? A. Yes. So that would indicate that he* is very careful to 
make lib order for the* publication to agree with the* actual demand 
as ne*ar as possible. r fhe publicatiem is only on sale* for a week and 
if lie allows anything for transient traele. he is apt to lose money. 
Therefore. he* orders about what he has a e*all for from his customers. 

Q. By his custeaners. who ele» you mean? A. The hoys who come 
into the shop tee buy. 

Q. Then in summing up what you have said, the news dealer, 
sending in his order. eloes so by reason of foreknowleelge of the ele- 
nianel that he must supply? A. Yes. 

Q. In other words, it is not a fortuitous thing, but lie sends in a 
request for a sufficient number of copies to meet the trade itself? 
A. The actual demand. 
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(J. How does lie know what the actual demand is? A. 1 mean lie 
asks a Purchaser whetlier he intends to take th e publica tion 
o9 fegutartv and tf tTe siys lie does. he puts that down for an is- 
HTeTunrin llkll W!l\ hr mnke- up what is known as a standing 
order, gives a staiidnTg order to the news company for a cefTfltrr num¬ 
ber uf eopb-* whh4* go to a certain number of definite people. Of 
course it is up toTfim to order extra copies for the transient demand, 
for in order to make the circulation accord with the actual demand, 
we made thi- prohibition about the half cent rebate on the return 
copy. 

Mr. McNamara: We move that the answer he stricken out on the 
ground that — is founded only on information of the witness. TTe 
has no definite knowledge whatever of the course pursued by the 
news dealer. 

Q. Are you familiar. Mr. Smith, with the course of dealing of 
the American News Company, in dealing with periodicals generally? 
A. Yes. sir: I had charge of the circulation of our business for a good 
manv veal's. 

Q. I deferring now t<> the explanation that you have given of the 
method of distributing your publications. 1 will ask you again 
whether you are personally familiar with that matter? A. A cs, sir; 
T have had access to the order hooks of the news dealers and T have 
seen their names and the pencil memorandums for all our publica¬ 
tions. 

Q. How many branches has the American News Company, main 
branches? A. About fiftv now; thev are added to from vear to vear. 

• • i • 

Q. They are located where? A. In the principal cities of the 
Tinted States. 

Q. How is the circulation outside of tin* principal cities, 
(»0 and in the vicinity of them met by the news company? A. 
They send dealers supplies by mail or express. 

(J. Of course you know that the news dealer has the same privilege 
as the publisher in mailing at second class rates? A. Yes. sir. 

Q. X ow l find in tin* answer of the Postmaster (General, the fol¬ 
lowing statement, to which I will draw your attention. I read from 
paragraph i>. page 4: “This defendant is informed and believes and 
avers that none of the said several books or novels, by which he 
designates your weeklies published under that, designation, are sent 
through the mails to individuals who subscribed for them for any 
period of time, but that all, or practically all of the copies of said 
books or novels so published by the complainants, either directly or 
through agents are distributed to news agents or news dealers who 
in turn sell them as luniks singly and without relation to the other 
books or novels likewise published under the same designation.” 
Now. 1 will ask you what is the fact about that? A. Well, they are 
sold singly in the sense that they are issued weekly and disappear 
from the news Mauds in that week but each number bears direct rela¬ 
tion to the numbers that have gone before and the numbers that will 
follow, as the publication itself shows. 

In view of the method of distribution which you have de¬ 
scribed, and the method of returning the unsold copies, can you state 
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whether or not in fact tin* issue- 1 of this publication are sold in the 
same manner as hooks are sold? A. No, sir; I should sav that they 
are more ephemeral, and they are not intended to he sold 
t>l other than as periodicals, and 1 do not think any dealer would 
stoek them as he would a hook. 

(}. Are they in point of fact, sold generally after <he expiration 
of the week during which they are published? A. 1 should say not. 

Q. Now with respect to copies, are you familiar with the custom 
of periodical publishers in dealing with the American New- Com¬ 
pany as to return copies? A. Many publishers use their returns for 
sample copy purposes when they get them hack, but we destroy ours. 

Q. Do you issue any sample copies? A. None. 

Q. Are there any persons who subscribe directly to your lirju for 
the pul>1 ieaHvm. —A. Yes. sir. 

Q. Are^p.u able to state the number of those persons? A. I ihip k^ 
our subscription list shows twenty-five hundred at the present time. 

O. T understand von to sav that you also publish monthly maga- 

• .1 * V . ' 1 *■ 5 

zincs: A. i es. sir. 

07 And that your firm has been in the business fifty-five years? 

• » «/ 

A. Yes. sir. 

(}. An* you sufficiently acquainted with the methods of business 
of periodical publishers to say what is the average circulation of 
periodicals generally, to individual persons., who subscribe by writ¬ 
ing to the publishers, as compared with the general circulation of 
publications. 

Mr. McNamara: I do not think the witness has qualified to 
testify sufficiently as to the general trade. 


(>2 A. 1 could testify as to what other publishers have told 

me in tin* periodical publisher association, of which I am 
a member. 

Q. it is manifest, of course, that we cannot proceed to call every 
publisher in the United States to prove what ratio his subscription 
list to the individual subscription, bears in the way of relation to 
his entire circulation, and if it is generally known what that per¬ 
centage is in the publishing business, I will ask the witness to state, 
if he feels that he has sufficient knowledge of it. A. It is less than 
ten per cent. 

Mr. McNamara: I renew my objection to the question and move 
that the answer be stricken out. 


Q. Are you at all acquainted, Mr. Smith, with the testimony on 
that point produced by the representatives of the entire body of the 
American Periodical Publishers, before the Postal Commission, 
created to inquire into the conditions of second class matter? A. 
Yes, ,<ir: 1 read the report very carefully. 

Q. Are you able to state, from your general knowledge of the 
publishing business, and the custom of that business, what percent¬ 
age subscribers copies sent direct by the publishers, Ixxars to the 
whole circulation of the daily newspaper. 

Mr. McNamara: We object to that on the ground that if it is 
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incorporated in 11 1 i.- report, the report is tin* host evidence, and if 
it i> a general question, it is irrelevant and not necessarily dedicated 
or related to the question involved in this ease. 

A. Yes. 1 know it to he about three per cent. 

03 Q. Mr. Smith, how large establishment has your firm? 

A. The building? 

Q. No, 1 mean the entire establishment; what is it worth? A. 
In terms of money? 

(J. Yes. A. Our last inventory showed eighteen hundred thou¬ 
sand dollars. 

(J. Is that exclusive or inclusive of the good will? A. That is 
exclusive. 

(J. II ave you any building used for the purpose 4 of your publish¬ 
ing business? A. Yes. sir. 

(J. State where it is located, and of what it consists? A. We 
erected this building at fifteenth street and seventh avenue to meet 
the requirements of our business. 

({. What is the* value of that building? A. Six hundred thousand 
dollars. 

Q. Is it used exclusively for the publishing business? .A. Yes, 
sir. 

(J. If you were forced by the ruling of the Post Office Depart¬ 
ment. excluding your weeklies testified to. from the second class, to 
discontinue the publication of them, what proportion of that build¬ 
ing would become useless to vou. if unv? 

Mr. McNamara: I object to this question as irrelevant. 

A. About a third. 

(J. Is that building you mentioned, the known office of 
C>4 the publication of the Tip Top Weekly? A. Yes. sir. 

(J. And of the other week fit's vou have referred to? A. 

Ye<. sir. 

D. What presses, if any. are required for the publication of Tip 
Top Weekly and the other weeklies so excluded? A. We list 4 twelve 
presses to turn them out. ten llat-bed and two rotaries. 

Q. What is the value of those presses? A. Flat-bed presses cost 
twenty-live hundred dollars a piece and the 4 rotaries cost twelve thou¬ 
sand a piece. 

(J. What is the total value of that? A. That would bo about 

fortv-nine thousand dollars. 

* 

(J. If you were compelled to discontinue the publication of these 
weeklies, what effect if any. would that have upon the value of 
those presses? 

Mr. McNamara: The same objection is renewed to this ques¬ 
tion. 

A. The rotaries, presses, were specifically constructed to print the 
library, and as the page was of unusual >i/.e. the presses would be 
practically of no value. 

Q. What with respect to the flat presses? 


A. Thov are standard 
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sized presses and might be used in a second hand way. I should 
not think they would be of much value. 

Q. In point of fact, are you able to state whether second hand 
Hat presses have any market in the publishing business? A. Very 
little. 

Mr. McNamara: The same objection. 

Q. Look at the paper 1 now hand you and see if you know 
what it is? A. Yes, this is a copy of the New York Weekly. 
(J. It was referred to by you a little while ago? A. Yes, 


i;r> 


sir. 

Q. Mow long has your firm published this? A. Fifty-five years. 

(J. Can you state whether or not it is now passing through the 
mails as second class matter? A. Yes. sir. 

Q. Can you state whether or not it has done so, so far back as 
you have been connected with the firm? A. Yes, sir. 

(J. (Joes how far back? A. To 1883. 

(J. Can you state from your knowledge of the record of your 
firm, and your acquaintance with its business, whether or not prior 
to that time it was passing as second class matter? A. Yes, sir; I 
know it was. 

(J. Does this copy represent substantially all the issues of the New 
York Weekly, in general character? A. Yes, sir: that is a fair 
sample of what it includes. 

Mr. C lassie: 1 oiler in evidence the copy identified by the wit¬ 
ness and ask that it be marked complainants’ exhibit number one. 

Mr. McNamara: We object to this proffer <>n the ground that the 
decision on matters connected with the character of publications, as 
to whether certain publications fall within the second class matter 
of mail or not, is a continuous administrative act and one for the 
determination of the Postmaster (ieneral, and the Postmaster 
(><> (ieneral is not bound by any previous determination. We 
further object on the ground that tin* paper offered in evi¬ 
dence has no necessary relation to the papers involved in the present 
suit as far as its characteristics or its qualities are concerned. 

Mr. ( (Lassie : Counsel for the complainants desires to state that 
this offer which they propose to follow up by a number of other 
offers, i.- designed primarily to show a contemporaneous construc¬ 
tion of the postal statutes under which publications of the character 
here at issue wen* admitted as periodicals and as second class matter 
prior to the act of March 3. 187b. during the period in which the 
provisions of the act of March 3, 187b. were being debated in Con¬ 
gress and being considered by the post office committees of the two 
Houses., at the time when the act of March 3. 187b, was passed, and 
continuously thereafter until the period of the exclusion of the 
periodicals referred to in this suit. We propose to show that that 
construction was uniform, general and unbroken, and that it was 
continued while the Post Office Department was seeking by new 
'legislation at the hands of Congress, the amendment of the law 
for the express purpose of accomplishing the exclusion of the 
jK*riodieals which by that unbroken administrative construction, 

5—2059a 
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they had always admitted and wen- then admitting to he within the 
.provisions of the act of March 3, 1879. 

Mr. McNamara: Counsel for the defendant further objects on 
the ground that this evidence is incompetent, in that the course 
pursued by public ollicers. or the common contemporaneous con¬ 
struction of a certain act. or the views expressed in debates 
<>7 in Congress and elsewhere in interpretation of the act, at 
and about the time of its passage, are inadmissible and in- 
eompetent to explain or interpret the act in the alienee of some 
ambiguity or uncertainty in the act itself. Furthermore, counsel 
for defendant objects on the ground that no previous interpretation 
of the provisions of this act. outride of the Postmaster General. can 
bind*t-he Post Otliee Department, and the l*o-t Office Department 
has at no time been bound by any previous decision with regard to 
any forthcoming issue of a magazine paper or book entered in the 
Post OHice Department. 

Q. Will you look at the paper I now hand you. Mr. Smith, pur¬ 
porting to Ik* a copy of Youngs Magazine, and state if von know 
what it is? A. Yes. sir: I have seen the publication. 

Q. It is what it purports to be.—copy of Young's Magazine? A. 
Yes, sir. 

Q. Will you state whether or not Young s Magazine is classified 
as second class matter and is now passing through the mails as such? 
A. Yes. sir. 

Q. Do you know whether the copy that I produced marked. 
“August. 1907,** is a fair sample of the issue. A. Yes. sir. 

Mr. G lassie: I offer in evidence* the copy in question and ask 
that it be marked complainant s exhibit number two. the same being 
a copy of Young’s Magazine for the month of August. 1907. bearing 
on the cover title. “Complete Stories. August. 19l)7. Fifteen 
OK cents. Young's Magazine.” Also, the imprint. “Entered at 
tlu* New York Pity Post OHice a> second class mail matter.” 

Mr. McNamara: I object, and if the offer does not prove to bo 
material at the end of the proffer. I will then move to strike it out. 

Mr. <! lassie: Counsel for the complainants offer this exhibit and 
propose to follow it up by other similar offers, for the purpose of 
showing that the exclusion of tin* complainants* periodicals in this 
case involved, is a purely arbitrary and capricious exclusion, and not 
the result of any settled or uniform construction of the law, and 
effects a denial to the complainant- of the equal protection of the law. 

Q. Now. will you look at thi< publication 1 show you, Mr. Smith, 
and state if you know whether that is a copy of “Short Stories,” and 
whether it is a fair sample of the regular issue of that publication. 
A. Yes, sir: 1 recognize* the publication. It is a fair sample. 

Q. Is it admitted as second class matter? A. Yes. sir. 

Mr. G lassie: I offer that in evidence and ask that it l>e marked 
complainants' exhibit number 3. 

Q. Will you look at this and state what it is? A. This a copy 
of “Trans-Atlantic Tales.” and is a fair sample. 

Q. Is it passing as second class matter? A. Ye-, sir. 
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Mr. (J lassie: I off it this in evidence <m<l ask that it bo marked 
complainants' exhibit number four. 
b9 Mr. McXamaka: 1 offer tin* same objection. 

Q. \\ ill you look at that and state what it is. A. This is a fair 
sample of the “(Iray (loose.'* and is entered as second class matter. 

Mr. <li -assik: I offer the exhibit of the “(Iray (loose” and ask that 
it be marked complainants' exhibit number five. 

Mr. McXamaka : I be same objection to the “Gray (loose. 

Q- M ill you look at that. A. “The Black Cat” is also a fair sam¬ 
ple copy, and is entered a> second class matter. 

Mr. (Ilassik: 1 offer the exhibit of tin* “Black Cat.” and ask that 
it be marked complainants' exhibit number six. 

Mr. McXam aka : I offer the same objection to the “Black Cat” 
exhibit. 

Mr. (1 la ssi k: We will make subsequent <>lfcrs alone, the same line. 

(J. I will ask you. Mr. Smith, what effect upon the continuing of 
your juvenile weeklies. Tip 'Top. and the others mentioned, will the 
order of exclusion from the second class have, if it is maintained? 
A. 1 think it will result in reducing the circulation about one half. 
There would Ik* a loss of the country business.— the news dealers 
supplied by the news companies through the mails. 

(). What would be the financial loss to you and your copartners? 
A. W e would lose the use of our building and lose the use of the ma¬ 
chinery: we would lose the value of the trade mark of Tip 
70 Top Weekly, and wo would lose the profits in the undertaking 
to that extent. 


Mr. McXam aka : We of course object to these last two questions 
and move that the answers be stricken out, the question being irrele¬ 
vant as to whether <lie publications fall within the second class mail 
or not. 

Q. You say you would lo<c by the reduction of the circulation, 
from (»ne hundred thousand to approximately fifty thousand.—one 
half.—a portion of the profit in the publication of that weekly and 
the other weeklies. Will you state whether or not von would lose the 
same proportion of the profit that is represented by the ratio of one 
half the circulation to the whole circulation, or whether von would 
lose more? 

Mr. McXamaka: We offer the same objection. 

A. T do not quite get that. 

Q. To get at in another way. Is the publication of the Tip Top 
Weekly a profit to your firm? A. Yes. >ir. but it is only profitable 
bv reason of its large circulation. 

Mr. McXamaka: We offer the same objection. 

Q. Xow. if tla* circulation at one hundred thousand gives you a 
certain profit, if that was cut in half, would vour profit be cut in 
half? A. Very much less,—we might actually get on the wrong 
side of the ledger. 
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Q. Then coming bach to the question 1 first put. if it gives you a 
certain profit at one hundred thousand. would you lose half of that 
profit if it were cut down, or more than half? A. Very much more. 


71 


Mr. McNamara: The same objection. 


Q. Can you state whether or not if the circulation were cut down 
half and the publication retained its present standard of character, it 
could be published at a profit? A. I could not state positively, but 
1 think tlie profit would be very small. 

Q. How many copies of Tip Pop Weekly do you issue in the 
course of a year? A. About twelve million copies. 

Q. Heim: something more than one hundred thousand for each 
week? A. Yes. sir. 

Mr. McNamara: To all of this testimony on the financial result 
in the event of the enforcement of this order, counsel for defendant 
objects on the grounds of irrelevancy as above stated, and on the fur¬ 
ther grounds that the questions seek to have answers based upon an 
inference of financial loss, upon a previous inference of loss of circu¬ 
lation. 

Q. What is the price of each copy? A. Five cents. 

Q. When you received this notice to show cause why these weekly 
publications should not be excluded from the mails, did you desig¬ 
nate anybody to represent you at Washington? A. Yes. sir. 

Q. Who was that? A. It was yourself. 

Q. I think you are mistaken. The order of exclusion. I mean, 

which was to be answered. Whom did you designate to come 

72 to Washington to represent you? A. Mr. Heines, our gen¬ 
eral manager. 

Q. When you said you designated me to represent, you. what did 
vou refer to? A. As counsel. 1 did not understand the exact 
period that you referred to. 

Q. That is all. A. Might 1 volunteer a word with regard to the cir¬ 
culation of 1'ip Pop. to make it clear why I thought we would suffer 

a loss of circulation if the order of exclusion went through? The 

circulation is about evenly divided between city dealers and the coun¬ 
try dealers and the seven hundred per cent increase of postage with 
the country dealers would naturally oppress them and we would 
naturally expect to have a big loss of circulation due to that fact. 
That is all. 

Cross-examination. 

By Mr. McNamara: 

Q. Your business is not incorporated. Mr. Smith? A. No. sir: 
it is a partnership. 

Q. Now the price of this Tip Top Weekly is what? A. Five cents 
a copy. 

Q. Is that the price as sold on the stands? A. Yes, sir. 

Q. And the price to subscribers? A. Two dollars and a half a 
year. 

Q. How far does this dissemination of this Tip Top M eekly in 
this country extend? A. Well, it is quite universal. It goes 
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through 21 II tin 4 iU“\v> trade channels which extend all through 
*1 ,( ‘ country, and ot course we reach a great many post offices 
when* there are no news dealers. 

D 1 understand that the distribution is taken over by the Ameri¬ 
can News Company? A. Except what we mail ourselves. 

Q 5 on stated yon had a list of subscribers? A. Yes! sir. 

Q- How many did von state you had? A. Twenty-five hundred. 

Q. Have you that list with von? A. No, sir; I did not bring the 
list. 

Q. Can you furnish us a copy of the list so we can tile it in this 
case? A. If you desire it we could. 1 sec* no objection to it. 

Q. I would like you to do that. Now are these direct subscribers? 
A. Yes, sir. 


Q. Are they individuals? A. In most part; some of them mav 
come through/ the subscription agencies, but the majority come to 
us direct. 


Q. Are they minors? A. In some cases parents subscribe for the 
children; in others.— I could not say as to the proportion. 

Q. You will let your list show that? A. Certainly. 

Q. This publication, 1 understand, has had a life of something 
like twelve years? A. Yes, sir. 

Q. You have been familiar with it through all that time? 
74 A. Yes, sir. 

Q. And it has not missed any of its weekly appearances? 

A. None. 

Q, You state that the hero or the protagonist, of this publication, 
is a young man at school? A. lie was a young man at school in the 
first series until he began to grow up. 

Q. What estate has he now reached? A. 1 have an idea that 
he is a director of an athletic school, or school of culture. 


(}. Physical culture? A. I think so. 

Q. So he has come through the preparatory school and through 
college? A. And gone in business. 

Q. In the business of teaching athletics? A. Yes; after passing 
through one or two other businesses? 

Q. W hat is his name? A. Frank Merriwell. 

Q. You stated it was necessary to bring in some of the family. 
Who is the other hero? A. The other hero is his young brother. 


Dick Merriwell. 

(J. Those two are the featured individuals in the stories? A. Yes, 


cit • 

Q. Do the stories deal with anything except the adventures of 
those young men in athletics? A. T think not. Either one or the 
other figure in every story and their adventures are those of college 
life and athletics. 

Q. During the college season they are at school and 
7;“> engaged in something pertaining to school athletics? A. 

Yes. sir ; that is it. 

Q T find in number 567 on the back of the exhibit Tip Top 
Weekly the storv of “Frank MerriwellV Bluff, or, the lost Senorita 
of Sen or a”. To what particular branch of college life is that story 
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dedicated? A. T have already staled in the body of the testimony, 
in the interval ot their college activities, tliev have adventures and 
travels. 

Q. They are adventures and travels of the ordinary college youth 
in vacation f A. Well, we might not say they art* the ordinarv 
adventures—they are the extraordinary adventures, perhaps. 

Q- 1 hen in that lield. you also place “’Mick MorriweIP> Skill”: 
or the “Prince of the Pistol ’. A. I fancy you will lind Dick Merri- 
well was not the “Prince of the Pistol”. 

Q. I mean the caption. A. I will say it was probably in the 
category, although I have not read every number. I could not 
state positively as to that particular one. 

Q. Is the same true of number 7>K7. “Dick Merriwell. lion tamer: 
or Ate. queen of the air ? A. That conies in the adventure. In 
other words, T do not think he was a lion tamer by profession, but it 
happened to be in that particular story. 

Q. Tie undertook this in vacation? A. Yes. sir: it came his way. 

, Q. As to r»7(i. “Dick MerriwelPs Party: or. Spring Times 
7h Youthful Fancy”. Is that also relating to college life? A. 
^ os. I should say that was also relating to the sequence of 
I stories running through college and in vacations and intervals. 

Q. Ts it not true that those stories, are to some considerable extent. 

| devoted to accounts of boy bandits and wild west heros? A. Quite 
t to the contrarv. 

Q. None of these stories in Tip Pop W eekly relate* the* adventures 
of Dick Merriwell as a boy bandit or mountain pirate? A. No. sir; 
nothing of that kind. 

Q. T will ask you if the following publications which I shall 
menjjpfr^vere issued bv your company, and are contained in this 

“Frank Merriwell in Arizona: or. the Mysteries of the* Mine.' 

“Frank MerriwelPs Friend: or. Muriel the Moonshiner. 

“Frank MerriwelPs Double: or. Fighting for life.” 

“Frank Merriwell Meshed: or. the Past of the Danites. 

“Frank Merriwell in Gorilla Land.” 

“Frank MerriwelPs Magic : or. the Pearl of Tangier. 

“Frank Merriwell in London: or. The Grip of Doom. 

“Frank MerriwelPs Venture: or. Driven from Armenia.” 

“Frank Merriwell in Tndia.” 

“Fflrnk MerriwelPs Vow: or. After Rig Game in Ceylon. 

“Frank Merriwell in Japan: or. The Sign of Avenger. 

“Frank MerriwelPs Game: or. Snaring the Sharper.’ 

“Frank MerriwelPs Drift: or. W ith the River Drivers. 

“Frank Merriwell on the Road.’ 

‘ Frank MerriwelPs First Part: or. The Start as an Actor.” 

77 “Frank in Advance: or. The Adventures ahead of the 

Show.” 

“Frank MerriwelPs Own Company: or. Barnstorming in the Mid- 

file West.” „ 

“Frank Mermvell’s New \ enture: nr. I lie Finding of hlsie. 
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“Frank Merriwell's Advancement; or, The Engineer of the Moun¬ 
tain Express.” 

“F-ank Merriwell Held up; or. The Robbery of the Mountain 
Express.” 

“Frank Merriwell as a Ferret; or. Tracking the Train Wreckers/' 
“Frank Merriwell’s Peril; or. The Smu gglers nf <1^ H/mW ” 

A. 1 recognize many of those titles, and if they are in the cata¬ 
logue, I should say they are part of the make-up of the publication 
list. 

7<S Q. How many pages are contained in the average issue of 

this Tip Top Weekly. A. Thirty-two pages in each number. 
(J. You advertise that each succeeding issue will contain that 
number of pages, I believe? A. Yes, sir. 

Q. You stated they wore chiefly written by the same man: A. 
Yes, sir. 

Q. W ho is he, please? A. His name is Hilbert Fatten. 

Q. Is that his own name? A. That D his name. 

Q. Not the name under which the stories are written, his pen 
name? That name is what? A. Hurt L. Standish. 

Q. He lives in New York, 1 suppose? A. No, sir; Maine. 

Q. He writes for your firm? A. Yes, sir. 

Q. He reels off the stories each week and ships them to you ami 
then you attend to the publication? A. Yes, sir. 

Q. Now the similar publications vou mention, were “Buffalo Bill,” 
“Nick Carter,” and “Diamond Dick Weekly”? A. Yes. sir. 

Q. Are they of the same tenor as this Tip Top Weekly? A. T 
should sav they were. 

Q. Do you also publish the “Old and Young King Bradv”? A. 
No. sir. All the publications we publish I have designated awhile 
ago. 


<9 Q. Now those four latter publications 1 have mentioned 

also appear each week? A. Yes. sir. 

Q. And they deal with adventure? A. Yes, sir. 

Q. W hen these appear each Friday, do you mean to say they are 
ready at vour house or distributed bv the American News Companv? 
A. They are supposed to be on sale on Friday,—that is the'day of 
publication. 

Q. W ould that apply also in Chicago and St. Louis? A. Yes, sir: 
copies are sent out in advance, so they may be issued simultaneously 
everywhere. 

Q. You say if they wore not sold, they are returned? A. Yes, sir: 
all subject to return. 

Q. You are not paid for them then until after the week is over? 
A. Yes, sir; they are paid for in advance. 

Q. If they are not sold do you rebate? A. Tf they are not sold 
we pay back when the copies are returned. 

Q. Do T understand you correctly, when they are returned, they 
are destroyed? A. Yes, sir. 

A. W r hat have you to say as to the back numbers of these weekly 
issues? A. W T e have a few back numbers in stock for supplying 
dealer-: who wish to get new readers who mostly wish back numbers. 
They are interested to know what has gone before. 


40 


FRANK II. HITCHCOCK, ETC., VS. 


(J. Is il not a fact that in each is-ue you advertise that, purchasers 
may procure back numbers of publications by applying at 

50 your ofliee. A. Vi's, sir. 

(J. And you sell the back numbers at the same price, do 
you not? A. Yes, sir; same price. 

Q. In each issue there* is one story? A. Yes, sir; complete story. 
(J. Outside of that story there* is nothing e*lse* in that issue? A. 
Oh, there* is. There are about two departments. I think in the pub¬ 
lication. There is a department for e*e>rre*spe melon e*e for readers, ami 
. a department of athletics. 

Q. Is this the* elepartmcnt of ceurespemdence with reaelors, culled 
“The l op Ih»ll of Honor" on page twenty-seven of this issue, which 
I is in eviele*nce? A. “Applause." 

(y Tlmse purport to be* letteTs from pnivliasors e>f your weekly. 
A. No; answers by the editor. 

Q. Those letters and answers are editeel under the tip top roll of 
honor, which is accorded te> those which make* effort to increase the 
circulation of the* king of weeklies? A. Yes, meivlv an announce¬ 
ment; they are* puhlisheel uneler the* general title of “Applause." 

Q. l>e>esn't this announcement appear in e*aeh Issue? A. The 
announcement does, yes. 

Q. Isn’t it an announcement te> the* purchaser e»r the* reader of this 
issue*, that if they endeaveu* to increase the emulation of the king 
of weeklies, that their name's will appe*ar on this scroll e»f honor? 
A. Yes, sir. 

51 (). When veui sav the circulation is lOo.OOO weeklv. elo 
you mean the circulation of the edition? A. I mean the 

edition. 

Q. You have* no way of knowing the* elemanel for these weeklies 
except from the* elemand from the news dealers and the people who 
buy from you. have* you? A. We have had frequent reports from 
our traveling men. mv circulation men. who go from e*itv to citv, 

• • I V ' 

who report to us how the* cireulation is selling. 

Q. What is the current numlier of the* Tip Top Wevkly. do you 
know? A. Something over five* hundred: I do not know the exact 
number. 

Q. Now. have you the* old numbers from one to three hundred 
and twenty-five? A. No. sir: theise* numbers are out of print. 

A. Have you incorporated those* numbers in any other publication 
which you have* on sale for the* purchase of Tip Top Weeklv? A. 
Yes. sir. 

Q. What is the name of it? A. The* stories have l>e*e*n published 
in book form in the “Meelal Library." 

Q. They have? A. Some* of them have: yes. sir. 

Q. Now from, say three humlreel and twenty-five down to the* 
current number, have you those in print a** book numbers? A. T 
think we have bound volume's of them, but as to whether the*re is 
any stock e>f the early numbers.—we have a stock of the late* 
82 numbers. The stories of the* earlier numbers being issued in 
the* book form, of course we have no use for stock. 
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Redirect examination. 

Rv Mr. (Jlassie: 

Q. Now. Mr. Smith, what attention, it any, is paid to keeping up 
the moral tone of these publications? A. W hy, we are very particu¬ 
lar to see that vice is punished and virtue awarded in all these stories, 
ami tin* author is instructed not to admit any word or phrase in the 
story that could possibly give offense to anybody, and we try in every 
way to keep them pure and moral in tone. 

Q. What is the attitude of the stories contained in the weekly 
“Tip Top.*' with respect to the liquor habit or the tobacco habit? 
A. The hero of these stories. Frank Merriwell. is supposed to be the 
embodiment of everything that i.- of course desirable; the youth 
who never smokes and does not drink.—and the pages of these publi¬ 
cations are full of preachings against those habits. We receive a 
great many letters of thanks from parents ami guardians relating to 
that subject.. 

(). 1 lave vou any of those letter- in the tiles of vour establishment? 
A. Yes, sir; wc have a great many. 

(J. Could you produce them if requested? A. We have thousands 
of them, I should say we could produce. 

(J. In what respect, if any. do the stories in tlie Tip Top Weekly, 
differ from the stories in other juvenile' weeklies, such as the 
.s;; ‘■Youths* Companion,*’ for example? A. Well, the Tip Top 
is addressed more particularly to young America, whereas 
tin* other, the “Youths’ Companion.*' and other publications of that 
class, are rather more for adults. 

(J. Are you acquainted generally with the juvenile literature of 
America? A. Yes, sir; 1 read quite a good deal of it. 

Q. Are you acquainted with the works of Oliver Optic and other 
writers of that character? A. Yes. sir; we publish all those books. 

Q. Oliver Optic is not the real name of the author? A. No, sir; 
his real name if W illiam T. Adams. 

(J. In point of fact, nearly all juvenile literature is generally 
written under a jh*u name, is it not? A. Yes, sir. 

0. W itli respect to incident, character and treatment and moral 
tone, can you state whether or not the stories in the Tip Top Weekly 
differ generally front other juvenile literature circulated generally 
throughout the United States, of a high class? A. I think they are 
rather more moral, if there is any distinction to be made. 

0. Now, with respect to the circulation of these 105,000 copies 
published each week, what, in point of fact is the number usually 
and regularly taken up by the customers? A. The 105,000 is sold 
with the exception of about twelve per cent, representing the returns. 

Q. Twelve per cent representing the returns? A. The returns 
will average about twelve per cent. 

Q. A a publisher of magazines and other periodicals, and as a 
member of the periodical association, generally, are you able 
X4 to state what is the average return of unsold periodicals in 
this country? A. Yes, sir. 

Q. What is it? A. The average is about twenty-five per cent. 


0—2059a 


/ / TV 







42 


FRANK [I. HITCHCOCK. ETC., VS. 


(}. What in respect of* stability of circulation, does the Tip Top 
Weekly, which has only a return of twelve per cent, indicate? A. 
It indicates the dealers are very careful not to order more than they 
have actual demand for. 

Q. l>o you take' any means of assuring yourself that the dealer 
shall not do that very tiling? A. By reason of the difference in 
trade price, we try to limit the returns. 

Q. What do you mean by the difference in trade price? A. Wo 
credit the dealer half a cent less on his returns than what he pays 
for the publication. 

Q. So that he loses half a cent on every copy he returns? A. 
Yes, sir; beside paying tin* carriage back. 

Q. What effect, if any, does that have on the dealer’s desire to 
order more copies than lie has hope for in the transient sale? 

Mr. McNamara: 1 object to that question as culling for an infer¬ 
ence. 

A. The dealer naturallv limits hi> orders to the actual bare de- 
mand. 

(}. What are the average sales of back numbers of Tip Top 
Weekly? A. Back number sales are trifling. We carry on that 
business of back number sales principally for the benclit of new. 
readers. 

ttf> (J. What does the new reader want a back number for? 

A. He observes at once that the story bears a relation to 

something that has gone before and he wants to read about the 

earlier adventures of those characters? 

Q. Are you able to state in figures, the average sales of hack 

numbers? A. 1 could not say positively as to that, but I know the 

business is a very small business. 'The returns are all cut up as they 

come back and we do not have occasion to utilize anv of the returns 

% 

for use in back number sides. 

Q. These back number sales that you speak of are back number 
sales by vour firm itself? A. Yes. sir. 

Q. Is there any back number sale by the dealer? A. 1 should 
say not. If the dealer happens to have one or two on his hands, 
rather than pay the return charges and lose half a cent, he must 
carry them for a week or two. but that is an unusual proceeding on 
his part. 

Q. What can you say with respect for the demand for your 

publication after the expiration of the week of issue? A. 1 should 

sav it was verv small. 

• • 

Q. Are you acquainted with the custom of the trade with respect 

to monthly magazines, for instance? A. Yes. sir: we publish four 

monthly magazines. 

« • 

Q. Is there any demand for back numbers of the magazines? A. 
Apparently, a small demand. 

Q. Are there in fact, sales of back numbers by publishers of 
magazines? A. If the magazine is running a serial story, some¬ 
times a few back numbers are sold on the strength of the 
storv. 
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^ ,) Q. 1 hen tlii' demand f e* hack numbers of magazines and 

other periodicals is largely dependent, according/// to the 
usages of trade, upon the serial and continued character of the 
story and matters in them? A. Yes, sir. 

Q. Will vein slide in wlnu nnmniT tlie stories printed originally 
in the Tip Top Weekly arc collected in volume form? A. Well, 
the stories are written in sequence and it is our custom after a year 
or two, to take two or three early numbers, and issue them in book 
form. I here is very little alteration or editing done; the stories 
. * n i one story to another: it is like a continuous 

narrative. 

Q. In what form, with respect to size of paper etc. are these 
reprints made? A. They are issued in 12 mo. volumes, books; they 
average about three hundred and twenty pages. 

Q. TTow does that compare in size* with the Tip Top Weekly? A. 

1 hat. is in entirely different form. Tip Pop \\ eeklv is duodecimo 
size, and the novels are in 12 mo. 

Q. r l hose reprints are confined, as the term implies, to stories 
which have been heretofore issued in the weekly? A. Yes, sir. 

Q* A ou say this is duodecimo size? A. Yes. sir: that is what 
we call it. 

^< Q. M hat is the difference in size with respect to length 

and width of the reprint and the issues of the original series? 
A. \\ hv the page size of tin* book contains about twelve hundred 
words and the page size of the* library contains a great many more.— 
T have not counted them. 

Q. Could you describe it in inches? A. The page size of the 
book is three and one half by six. 

Q. By the | ►age size, you mean the entire circumference? A. Yes. 
sir. I he page size of the library is very much larger,—I have not 
measured it. Seven by ten. I think. 

Recross-examination. 

By Mr. McNamara: 

(b Bid you say that the weekly i< the duodecimo size and the 
stories in the reprints are in the 12 mo. size? A. Yes, sir. 

Q. Aon have gotten a couple of those stories together in the 12 
mo.? A. There are three or more. 

Q. How do you make your three hundred and some pages out of 
those stories? A. Because, 1 have stated the page size of the librarv 
is much larger. There are a great many more words. I am of the 
impression that the library contains twenty-six thousand words and 
three times that would be over sixty thousand words, and that is 
enough to make a book. We lead the story out if the story docs not 
make the required length, we lead it out. 

Q. I hat is with regal'd to the paper, sheets and details of 
SS that kind? A. A es. sir: it seems much larger, but it is not 
actually larger. 

Q. But it does contain stories that have appeared in back num¬ 
bers of weeklies? A. Yes. sir. 

Q. You say there is no difference, so far as you know, between 
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the moral tone of Tip Top Weekly and other publications as the 
Youths’ Companion and the Oliver Optic series? A. There is no 
difference. 1 said, except that I thought our’s were more moral in 
tone. 


Q. Is it not true, in the stories of Frank Merriwell. and Dick 
Merriwell's adventures, there is no effort to impress the idea of 
parental control, or of* obedience to superiors, but on the other 
hand, to sort of glorify in these heroes, certain daring and risk, and 
making them really perform when they are mere boys, feats of men? 
A. No; I think they are quite the reverse. Frank Merriwell is sort 
of a model in these stories and exemplifies all these virtues, and he 
is continually constraining the other boys of different types of 
characters, from doing what they wish to do which would lead them 
in the wrong direction. Frank Merriwell's feats have always been 
the portrayal of some character who had the tendency to correction. 

Q. Isn’t he portrayed as the boy having the strength of a giant, 
and the boy with wit enough to circumvent an example like a 
sharper and other feats that are heroic? A. They may be described 
as heroic; they appeal to the imagination of the boy, but they are 
such adventures as are found in other books devoted to useful liter¬ 
ature. 


Q. Doesn’t Dick Merriwell or his brother tame a lion and 
89 recover a lost senorita? Doesn't he take a trip to Ceylon. 

Japan and Mexico: doesn’t he suppress an insurrection in 
Mechanics’ Hall and become a prince of the pistol and other things 
of that kind? A. Tie is quite an extraordinary character. Those 
stories you called my attention to sometime ago. seem to indicate 
that his activities were outside of the sphere of college life, and 
were stories written around him while he was engaged in some other 
profession after his graduation. 1 think 1 stated he had engaged 
in one or two businesses before that, as instructor of physical culture. 
For instance, he went into the railroad business and started at the 
bottom, he having lost his money, and gradually worked up to the 
top and he went into the business of producing plays in the same 
wav. 

Q. Ts it not true that the effect of these stories, especially upon 
the character of the purchaser of these books, is such as to excite 
unrest and a desire for adventure on the part of young boys? A. 
No; I do not think so at all. 


Mr. McNamara: That is all. 

Bv Mr. Glasstr; 

Q. Mr. 8mith. you have been asked whether <>r not the tendency 
of these weeklies is to create a sort of unrest in youth.-, and the 
spirit of adventure as well. Will you state, what if any complaints 
from parents or other evidences, you have received of any such 
tendency, if it exists? A. Why. we have hundreds of letters from 
readers who state that they have been married and that now their 
children are reading the publications, and that thev hope it 
90 will be a* beneficial and have a< much influence over them* 
as it did in their own case. There are many letters from 
boys in the same tenor expressing their admiration for the weekly. 
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Mr. McNamara: 1 move that (lie answer be stricken out on the 
ground that it is not responsive, and even if true, it is not material. 

I>v Mr. (i lassie: 

(>. On the other liand. in contradistinction to these letters you 
have mentioned applauding the publication, what complaint, if any, 
have vou received? 

S dr. McNamara: 1 object, to the question on the ground that it is 
ompetent. 

A. We have not received any complaints that I know of. 

(). What knowledge have you of any such complaints? A. No 
complaints have ever been culled to my attention. 

(}. What knowledge have you of any such supposed tendency? 
A. I am satisfied that there is no such tendency. 

O. What knowledge have von of anv such result- as were indicated 
in the question of counsel? A. I am sure there could not be any 
such result. 


Mr. (Ji.assik: We oiler the original certificate of entry of the Ti|» 
d op Weekly, and ask that it be copied right into the record and 
marked complainants’ exhibit number seven. 

(The certificate just offered by counsel for complainants is as fol¬ 
lows:) 


(8605.) 


(V rf i fi rot ( of l\ nt ri/ of 1*11 filtration as Srcoinl-claxs Matter. 

1)1 Post Oki ick at New York, X. Y., M rh 1, 1S97. 

(4177.) 

I hereby certify that the d ip Top W eekly a W eekly published at 
this place, has been determined by the Third Assistant Postmaster 
(leneral to be a publication entitled to admission into the mails at 
the pound rate of postage, and entry of it as such is accordingly 
made upon the books of this olliee. Valid while the character of the 
publication remains unchanged. 

C. W. DAYTON, 

Postmaster, 

P’r E. S. POST.” 

Mr. McNamara: Counsel for the defendant reserves the right, of 
objection to the introduction of the original certificate of entry of 
Tip Top Weekly, in so far as it is sought to — established by that 
original certificate that the Tip Top Weekly is entitled today to 
second class rates. W e object so far as that is concerned, that it is 
not revel ant. 

Mr. Parlinoton : May T ask if this objection is based in any de¬ 
gree on any claim on the part of the Post Office Department that then 4 
has been any change in the character of the publication since the 
entrv? 
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Mr. McNamara: Objection is Ik: ed on tlie general ground that 
the previous decision, if erroneous or otherwise, is no bar to another 
decision by the Post Other authorities in the course of their eoip 
tinuous administrative judgment. W hether the publication has 
changed in its character since that time is one that the counsel for 
defendant do not now feel called upon to say, as it is a matter 
6*2 of fact within the knowledge of the other side. 

ORMOND O. SMITH. 

BvFRANK D. BRACKISTOXE. E 

Subscribed and sworn to before me this — dav of- 1607. 



6.4 Whereupon William Henry Heines, was duly sworn as 

a witness on behalf of tin* complainants, and testilied its fol¬ 
lows : 

Direct examination. 

Bv Mr. Hlassie: 

* 

(J. What is your full name? A. William Henry Heines. 

Q. \\ here do you reside? A. In New York. 

Q. Are you connected with the linn of Street and Smith? A. I 
am employed by them. 

q. Do you recall the circumstances of the firm of Street and 
Smith receiving through the Postmaster at New York, a rule to show 
cause why the Tip Top W eekly, among others, should not be ex¬ 
cluded from the second-class mail? A. Yes. sir. 

q. I pon the receipt of this rule to show cause, were you designated 
by the lirni to appear in Washington in response to that rule. A. 
Yes, sir. 

Q. Did you appear? A. Yes. sir. 

Q. When did you come to Washington, Mr. Heines? A. On the 
6th of June? 

(}. On the 6th of dune? A. Yes, sir. 

Q. What did von do? A. The 6th of June was on Sunday. I ar- 
rived in Washington. 

64 0. W hat did you do the next day with respect to appear- 

/ ing in response to this rule? A. On the 10th, I appeared at 

the office of the Third Assistant Postmaster General and I saw the 

I clerk, and 1 informed him.- 

Q. W here i> the office of the Third Assistant Postmaster General? 
A. In the Post Office Building: you can see it from this window. 
I do not know the street: it b opposite Pennsylvania Avenue. 

Q. You went t<> the office of the Third Assistant Postmaster 
General? A. Yes. sir. 

Q. Whom did von see? A. Saw the clerk in the outer offices of 
^ the I hird Assistant Postmaster t >eneral. The doorkeeper w.as not 
there that day. 

Q. W hat, if any. representation- did you make to him then? A. 
Handed him a document telling him 1 represented Street and Smith 
and the Frank Towscy Publishing Company. 
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(j. What was the document? A. Our response to tlieir citation of 
May 15th. 

O. What, if anvthiiur. did von sav to the clerk when you handed 
him this paper? A. 1 h anded him the document and t ohLiiim 
would he in Town am! woilM call tomorrow bv annointmei 

* Tr 'ulM ft:-—-- 1 — 

). Why by appointment? A. To give him an opportu-.. 
jtv to ji.-»jww to >ee if lie liad anything to ask tho 

hat time was appointed the next day? A. Two o'clock. 

Q. Of what day? A. June eleventh. 

Q. Did you see the Third Assistant Postmaster General on the 
10th day of June? A. No. sir. 

Q. Did you see anybody besides the clerk? A. No, sir. 

Q. What clerk was it, do you know? A. It was the one in the 
outer office. You go in one door and turn to the left and there was 
a gentlemen right in there. 

(). What did he say? A. Tie just took that: there was no remark 
made on the tenth. 

Q. How many copies did you leave with him, of this printed doc¬ 
ument? A. 1 left one for each of the publications of Street and 
Smith and one for each of the Frank Tousev Company. 

Q. What did you do the next day? A. Called the next day at 2 
o’clock and was met by a messenger who took mv hat and coat and 
asked me my business and I told him 1 had an appointment with 
the Third Assistant Postmaster General and I waited a few minutes 
and he ushered me in the side room and 1 met the gentleman I saw 
the day previous. 

Q. Was it the clerk? A. Yes, sir. 

9(> D. Do you know what relation he bears to the Third As¬ 

sistant Postmaster General? A. Nothing, except that the 
messenger told me this gentleman would attend to me. T take it he 
was clerk to the Third Assistant Postmaster General. 

Q. What did he say? A. He said, “The party you want to see is 
down stairs" and the messenger told me to come this way and we 
went down stairs and 1 left my coat and umbrella there. 

Q. Had you seen the Third Assistant Postmaster General? A. 
No, sir. 



Q. Did you request to? A. I requested to see the Third Assist¬ 
ant. Postmaster General. 

Q. What answer did you get? A. No answer; except, “the gentle¬ 
man you want to see is down stairs." 

Q. What then? A. 1 was taken down two floors, probably below, 
and on the door was “Superintendent, Classification Department” 
and T was introduced to Mr. Bacon, I presume Mr. Bacon. 

Q. Why did you presume it was Mr. Bacon? A. From the name 
on the door : I never met him before. 

Q. What was on the door? A. I remember it was “The Superin¬ 
tendent of Classification.” 

Q. Do you know who the superintendent of classification is, of the 
Post Office Department? A. No. sir: T have been informed it was a 
Mr. Bacon. ^ 
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Mr. (* lassie: (J. You admit the gentleman. Mr. Bacon. 
i is the superintendent of classification? 

Mr. McNamara: Yes. 

Wliat occurred between you and Mr. Bacon? A. We looked at 
one another and I asked him if he had anything to sav to me and he 
I said no. 

Q- Did you tell him who you were? A. I asked him if he received 
my card, and I asked him ii’ he received the document I left the day 
before and he said he had it. 

Q* I>id you tell him your business? A. I told him 1 was down 

A 1 • 1 • 1 “~ - _ 


— ■ ii — mm i .. i ■ r r ■ -Hi iii' . 

Q- M hat did Mr. Bacon say? A. Says “T haven’t anything to 
ask. I asked him it he had read it and he said ‘‘Yes.’’ I said ‘‘Have 
you anything to ask me. and la* said “Xo. ? 1 said “I have been 

sent down to see you and he says.—and I asked him if it was not 
customary for him to go over that alid he says “Well, when they 
hand me a document like that, they tell me what to say, but I haven’t 
been informed this time what to sav. and 1 haven’t anvt-hing to sav 
to vou. 

• • 

Q. M hat further conversation, if any. took place between you and 
Mr. Bacon? A. I told him 1 would go back again to the Third As¬ 
sistant Postmaster (leneral. and 1 went back and I asked tbe same 
gentleman, tin* clerk, ii I could see the Third Assistant Postmaster 
t General and told him I was down for that purpose and he said, he 
was engaged. I told him I would wait and he says. “It may take a 
long time’’ and I said “I will wait, or wait at the hotel.” I 
98 was put into my coat again and I went down stairs to see Mr. 

Bacon. 1 returned to Mr. Bacon and told him I had been up 
stairs and was unable to see the Third Assistant Postmaster Heneral 
and requested to him to put me on record as having called and lie 
said he would do so. 

Q. W hat message, if any. did you leave with the clerk of the Third 
Assistant Postmaster Heneral with respect to your being subject to 
his call? A. T told him 1 was in Washington at the New Willard 
Hotel and would await any telephone message he would send, and 
would call at any time. 

Q. During these interviews in the oflice of the Third Assistant 
Postmaster (leneral. and the ollice of the superintendent of classifi¬ 
cation. was any statement made to you of any charge or accusation 
against the Tip Top M eekly? A. No, sir. 

Q. What, if any statement was made at either of those places by 
any official with respect to grounds upon which the exclusion of that 
periodical might be urged? A. The question was not taken up at 
all. 


Mr. McNamara: T object to that on the ground that the notice or 
the citation state's those facts, and 1 object on tin* ground that it is 
immaterial as the grounds are specified in the citation. 

Q. I show you a copy, which has to be taken as the original, of the 
rule to diow cause. May 17th. drawing vour attention to this state¬ 
ment, “Upon the following grounds: That the issues of the Tip Top 
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^ eeklv do not constitute a newspaper or other periodical 
0^ publication as required by sections seven, ten, twelve and four¬ 
teen of the act of Congress of March 3, 1879, Chapter 180, 
first sHpprs page 4(>. governing mailable matter of the second class, 
but arc in fact books which, under section seventeen of said act, are 
third class matter and chargeable, when sent in the mails, at the rate 
fixed by law tor that class of mail matter." Now, Mr. Heines, with 
the exception of the ground stated in these words in the rule to show 
cause itself, what, if any, specifications or grounds or reasons or mat¬ 
ter' of evidence were brought to your attention at the time of this 
supposed hearing, by any official of the Post Office Department? A. 
None. 


Mr. McNamara : I object to the question on the same ground. 

0. Did you at the time mentioned or at any subsequent time, see 
the Third Assistant Post Master (iencral? A. No, sir. 

0- \\ hat. it anything, other than that which you have already 
testified to, was said to you by the superintendent of classification 
with respect to the reasons, grounds, or evidence upon which the 
Post Office Department would rely, to show that the Tip Top Weekly 
was not a newspaper or other periodical as required by sections seven, 
ten. twelve and fourteen of the act of Congress of March 3, 1879. 

Mr. McNamara: I object to the question as calling for the wit¬ 
ness's view, as to the ground on which the Post Office authorities 
would rely for their own decision for the exclusion of this matter as 
second class mail. 


A. The subject was not taken up at all; nothing was said about it. 


100 Mr. McNamara: 1 want to add to my objection, the fur¬ 
ther ground that the question implies the necessity of some 
statement on the part of the individual whom Mr. Heines saw, as a 
justification on the part of the Post Office authorities for the issu¬ 
ance of this order excluding the Tip Top Weekly from the second 
(dass mail. The record does not show that Mr. Heines submitted a 
printed brief in response to the citation. 


D. What response, or message, did you receive from the Third 
Assistant Postmaster General, or any person in the Post Office De- 
jiartmcnt, in reply to your message left with the clerk that you would 
respond to any message? A. ‘‘All right," or something to that effect. 

0. That was when? A. When 1 was making my last departure; 
T had been there twice. 

A. After that, what message did yon receive in response to that? 
A. Did not receive anv. 

0. What reasons, grounds, or matter of evidence was stated to you 
by the Third Assistant Postmaster General, or the superintendent of 
classification, or any officer of the Post Office Department, in support 
of the allegation contained in the rule to show cause as follows: 
‘‘Rut are in fact, books, which, under section seventeen of said act, 
are third class matter and chargeable when sent in the mails, at the 
rates fixed by law for that class of mail matter.” A. None. 
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Mr. McNamara: We object to the question on the ground that it is 
immaterial. 

101 Q. What matter of fact, of any sort or description, would 
you say was brought to your attention at either of those inter¬ 
views? A. None. 

Mr. McNamara: 1 oiler the same objection. 

Q. When did you return to New York, Mr. Heines? A. That 
night; Juno 11th. 

Q. What train did you take? A. Late afternoon train. 1 do not 
recall the hour now. 

Q. What communication, if any, did your firm receive from the 
Post Office Department until the notification of the exclusion which 
is in issue in this case? A. There was not any communication. 

Mr. McNamara: 1 object to that, as that can in no wise hind the 
defendant. 

Q. I show you a paper purporting to he signed by Mr. E. M. 
Morgan, Acting Postma>tcr, pel E. S. Post. Acting Assistant Post¬ 
master. New York. addre.->ed to Street and Smith, and ask you to 
state whether or not you know what it is. and whether it was re- 
wived by Street and Smith? A. Yes, sir. 

Q. 1 show you another paper, purporting to he a copy of a com¬ 
munication to the Postmaster at New York, signed A. L. Lawshe. 
Third Assistant Postmaster (General, and ask whether that is a copy 
of the letter from the Third .Wistant Postmaster (leneral. which is re¬ 
ferred to in the letter you have just identified, dated July ’27, 1907? 
A. Yes. sir: it was inclosed with that communication. 

102 Mr. (i lassie: We oiler these in evidence and request that 
they he copied into the body ot the record and marked com¬ 
plainant’s exhibit- numl>er S and number 9. 

"Indexed. 

Otlice of the Postmaster, 

United States Post Office. 

New York. N. Y., July 29. 1907. 

*2 Enos. 

Messrs. Street A' Smith. 79 Seventh Avenue, New York. N. Y. 

(Jextlemex: 1 hand you herewith a copy of a letter from the 
Third Assistant Postmaster (leneral revoking the authorization for 
mailing the “New Nick Carter Weekly.” “Buffalo Bill Stories.” 
‘‘Tip Top Week ley." and “Diamond Dick. Jr.. Boys Best W’e-klv” at 
the second class rates of postage, also the copy of the opinion of the 
Assistant Attorney (leneral for the Post Office Department referred 
to in the letter of the Third Assistant Postmaster (leneral. 

Any copies of these publications hereafter mailed will be subject 
to the postage rate for third class matter—one cent for each two 
ounces or fraction thereof—which must he prepaid by stamps affixed 
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upon each separately addressed copy or package of unaddressed 
copies. 

You are also informed that no notice of entry as second class mat¬ 
ter should appear in copies hereafter issued or mailed. 

10:1 Yerv respectfully, 

E. M. MORGAN, 

Acting Postmaster. 
Per E. S. POST, 

Acting Assistant Postmaster A 

Messrs. Street A' Smith. 

M-f. 


“C. 1). 

11140*2. 

11:1101. 


11:1102. 
11 : 110 : 1 . 


(Copy.) 


O. N. 31271. 


Post Olliee Department, 

Third Assistant Postmaster General, 

Division of Classification, 

Washington, July 20, 1907. 

Postmaster, New York, X. Y. 

Sir: In connection with the rules to show cause, you are informed 
that a hearing was given to the publishers of the “New Nick Carter 
Weekly.*' “Buffalo Hill Stories." the “Tip Top Weekly" and “Dia¬ 
mond Dick. Jr.," at this Office on June 11, 1907. 

The arguments of counsel for the publishers were considered and 
submitted to thi- Assistant Attornev General for the Post 

C- 

104 Office Department, who held that the publications in question 
were not “periodical publications’* within the meaning of the 
law, but “books." and therefore not entitled to transmission at the 
second class rates of postage. 

|)iiiioii^4^mrrrr'?rtwT4iei,M»r(lii]glv decide tlnqji*^T?£ues of 
*kly." “Hu f 1 alb' Bf ft e “Tip Top 

•TTHHc. Jr:-," do not constitute newspapers or 
other periodical publications as required by sections 7, 10, 12 and 
14 of tin* Act of Congress of March INTO (eh. 180, 1 Supp., R. S., 
page 210). governing “mailable matter of second chiss,” hut are in 
fact books, which, under section 17 of said Act, are third class matter 
and chargeable when sent in the mails at the rate fixed by law for that 
class of mail matter. 

Therefore, the authority granted for acceptance of the “New Nick 
Carter Weekly,” “Buffalo Bill Stories ” the “Tip Top Weekly” and 
“Diamond Dick. Jr.." for mailing at the second class rate, of postage 
is hereby revoked and you are directed to enter that fact upon the 
records of your post office. 

You will require postage at the third class rate—one cent for each 
two ounces or fraction thereof-—to be paid by stamps affixed upon 
each separately addressed copy or package of unaddressed copies of 
the publication hereafter mailed at your office. 

A copy of the opinion of the Assistant Attorney General for the 
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Post Office Department referred to is herewith enclosed to he handed 
to the publishers for their information. 

Respectfully, 

(Signed) ‘ A. L. LAWSTIE, 

Third Assistant Postmaster.” 

M-f. 


105 Mr. Glassie: Ii is understood between counsel that the 
printed document referred to by the witness Heines, is the one 
on file with the papers, and produced by the defendant as an exhibit 
to his answer, and we offer it in evidence as the printed document 
referred to by the witness, and ask that it he marked complainants’ 
exhibit No. 10. 


Q. Now, Mr. Heines, will you he good enough to state whether or 
not. you representing the complainants, or any other person con¬ 
nected with that firm, had any hearing before the Assistant Attorney 
General of tlie Po<t Office Department? A. No. sir. 


Mr. McNamara: T object to that as immaterial. 

Q. Drawing your attention to the statement at the conclusion of 
the letter of the Third Assistant Postmaster General to this effect: 
“A copy of the opinion of the Assistant Attorney General for the 
Post Office Department referred to is herewith enclosed to he handed 
to the publishers for their information." T will ask you whether any 
copy of that opinion, or anv opinion of the Attorney General was 
transmitted to you prior to the letter revoking the* authority for the 
mailing of “Tip Top Weekly"? A. No. sir. 

Mr. McNamara : Objected to by counsel for the defendant on the 
ground that it is immaterial. 


Cross-ex animation. 

By Mr. McNamara : 

Q. Mr. Heines, what wi*ek day. if you recall, did you return to 
New York? A. The same day 1 called: 1 would not recall.—I think 
it was Tuesday. 

106 Q. Did you make one or two visits to tin* Post Office De¬ 
partment? A. Two visits: on the tenth and eleventh. 

Q. The tenth was Monday? A. Yes; I believe it was. 

Q. On the tenth, did you have with you that printed brief? A. 
Yes, sir: 1 submitted those briefs. 

Q. You submitted that on the first visit? A. Yes. sir. 

Q. To whom? A. The clerk, as I call him, of the Third Assist¬ 
ant Postmaster General. 

Q. Did you know his name? A. Yes, sir. 

Q. Did he occupy a room near the office of the Third Assistant 
Postmaster General? A. Ante-room. As I went in. there was a 
messengers' room and a small room to the left 

Q. Now. at that time, did you have anything to say — him? A. 
Simply that 1 would call the next day at the appointed hour, 2 
o’clock. 
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q. Tli.it was the hour specified. and the day specified in the cita¬ 
tion? A. June 11th. 

Q. Next day? A. Yes. sir. 

Q. S<> you submitted your brief and was ahead of time? A. Yes, 
si r. 

Q. On the next day you called? A. Yes, sir. 

107 q. Whom did you see? A. Saw the messenger this time, 
the colored messenger, and be passed me along then to some 
gentleman I bad seen the day previous. 

0. What did be say to you? A. Said, the party you want to see 
is down stairs, and called a messenger and told him to take me down. 

Q. Did he mention any name? A. I am not positive. 

0. Now then, you were taken down to see some official; who was 
be? 

A. Presumably Mr. Bacon, superintendent of classification. 

Q. Bid you see that name, the title on the door? A. On the glass 
door. 


(}. And you met him? A. Yes. sir. 

q. Bid vou have a eopv of vour brief with von? A. No. 

Q. Bid he have it? A. No. 

q. Bid you make any statement, or argument before him? A. 

I told him T was sent down there from upstairs, the Office of the 
Third Assistant Postmaster General and 1 asked him if be received 
inv brief and if it bad been turned over to him and be said, “Yes,” 


be bad. and 1 asked him if be bad any questions to ask and bo simply 


said “‘No. 5 


q. Bid be tell you you could not make any argument? A. Bid 
not have anything to say on the subject at all. 

q. lie did not toll you you could not make a statement? A. No, 


10S - q. What was to prevent you from making any statement? 

A. 1 was there to answer questions, 
q. You said you were there to answer questions? A. The citation. 
(). What did vou find in that to make vou state that vou were to 

v • t •/ 

answer questions? A. We were to receive a bearing on June 11th. 

' 1 B’- 1 v: ^ 1 ‘ ,H “inpi I- which you ip 

vour pr i i. y,u* ^lr. 

""-q. Youprepared it? A. With assistance. 

(j. And vou embodied in that, what vou deemed to be vour answer 
to the citation to appear? A. hi answer to the citation, 
q. It was vour answer to the citation? A. Yes, sir. 
q. On the date of vour second visit to Mr. Bacon, was there anv 
clerk around? A. There was a woman there? 

q. She was a stenographer, was she not? A. I imagine so. 
q. You did not then, or after that time, assign other grounds than 
those which you bad put in the printed brief? A. No, sir. 

q. Now I believe after that, you left and went to the hotel? A. 
Left and went to the ofiiee of the Third Assistant Postmaster Gen¬ 
eral. 

100 q. And you found be was still engaged? A. Found be 
was still engaged. 

q. You left a message with his clerk? A. Yes, sir. 
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Q. You had previously left your ear with Mr. Bacon? A. Yes. 


Q. Tie had noted your appearance? A. Not at that time, he did 
not. T made the second call hack to Mr. Bacon,—when I went up 
stairs and found that I could not get an interview. T came hack and 
then asked him to put me on record as having called. 

Q. V hen you sent word into the Third Assistant Postmaster Gen- 
feral, did you send word that you desired to see him personally? A. 
T told the clerk that. yes. I said I would like to meet the gentle¬ 
man. 

Q. Di d y on tell him you wanted to m ake arenmen t? A. No, 
sir. Told him T was th ere in ropTvTo the citation- 
' (J. \ on nan pieTToll.dt made lli(‘ same statement when you called 
the same dav. A. T mean on the eleventh. 

Q. Yes. A. Yes. 

Q. Then you were taken down to the superintendent of classifi¬ 
cation? A. Yes, sir. 

Q. As T understand, after the time of submitting your brief and 
your visit, you did not send any further argument to the Post 
110 Office Department? A. No. sir. 

Q. (Continuing:) Tn the matter? A. No, sir. 

Q. A on also appeared in behalf of tin* Frank Tousey Publishing 
Company - ? A. Yes. 

Q. Do you recall. Air. Heines your first visit when you submitted 
the printed brief? A. Yes. 

Q. Did you sav at that time that you had some other booklets that 
you wished to submit? A. Not to the clerk.—to Air. Bacon. 

Q. What did you say? A. T asked him to incorporate that in that 
brief. 

Q. And you said you would submit it? A. Yes. sir. 

Q. Did you call to submit that? A. T called on the eleventh, on 
that second vi>it T made' to Air. Bacon on the same day T submitted 
that, 

Q. A\ hat was the title of that paper? A. It was a pamphlet con¬ 
taining letters commendatory of the ‘‘Tip Top Weekly.” printed let¬ 
ters. 

Q. Now those two publications, your brief, and this pamphlet, 
were all that you submitted in answer to the citation? A. Yes. sir. 

Air. AIcNamara: That is all. 

WTLLTAM IT. HEINES. 

By FRANK D. BLACKTSTONE . Esnunver. 

Subscribed and sworn to before me this — dav of- 1007. 


Ill Whereupon Orvii.i.k .1. Victor was duly duly sworn as a 
witness on behalf of the complainants, and testified as follows: 

1 >irect examination. 

By Air. Glassie: 

Q. Air. Victor, will you state your full name? A. Orville J. 
Victor. 
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Rh And your residence? A. Mv business residence is New York 
City, but I live out on a country place in New Jersey. 

M bat experience, if any, have you had in the publishing busi¬ 
ness? A. As a publisher, 1 was a member of the old publishing 
firm of Adams, Victor cN Company. 

Q. When did that firm exist? A. From 187*2 to 1876 or ’77. 

Q. As editor, or author, what experience have you had in connec¬ 
tion with the periodical literature of America? A. Well, 1 have had 
a pretty wide experience, 1 should say. I commenced my service in 
Now A ork City. 1 came from Ohio in 1857 ; I was there editor of a 
paper. “ 1 he Sandusky Daily Register. In 1857 1 came to New 
A ork City, to edit the “Cosmopolitan Art Journal.” I assumed the 
editorship very soon afterward of the “United States Journal.” I 
assumed the editorship ot the "Beadle Dime Novel in 1859 and con¬ 
ducted them up to the dissolution of the firm by the death of the last 
member, over twenty years. I have written a large number of books. 
I)o you wish the names of the books? 

Q. Acs, sir; you might state the names of them. A. Is 
112 that material? 

Q. Not specially, but you can pass it if it would be tedious. 

Mr. McNamara : Just state tiie character of the books. 

I he Witness: I wrote a history of the Southern Rebellion, four 
volumes, octavo in size 1 , a volume devoted to each year of the War. 
I wrote an octavo volume called "The History of American Conspira¬ 
cies. I wrote a lite of Abraham Lincoln for the campaign of 
181)4. I wrote the biographies of W infield Scott, Israel Putnam, 
John Paul Jones, Ethan Allen. I wrote a number of brief biogra¬ 
phies to be published in the "Men of the Time” series, which was 
then a serial publication then running in the mails. I contributed 
largely to the political literature of almost every campaign from 1864 
to the present time. That has been my life work. 

Q. Now, Mr. \ ictor, I understood you to say that, from 1859 you 
were editor of the ‘‘Beadle Dime Novel Library” for some twenty 
vears; is that correct? A. A r es, sir. 

•j j 

Q. Will you state whether or not, during those years, during the 
sixties, prior to the Act of March 5, 1879, the “Beadle Dime Novel 
Library” was passing through the mails as second class matter? A. 
It was. 


Mr. Mc Namara : I object to that on the ground that is immaterial. 

Q. Will you state whether or not the publications just referred to 
were passing through the mails during that time as periodi- 
118 cals at periodical rates? A. They were. 

Q. M ill you state how long those publications continued 
to pass as periodicals and at periodical rates? A. I do not think they 
ever were ruled out permanently; they were temporarily. 

Q. Now will you state the circumstances of any such temporary 
ruling? 

Mr. McNamara: In order to save an objection to each question, it 
will l>e understood that my objection applies to this line of testimonv. 

•J 

A. I passed the winter of 1863 and ’64 in England. I returned 
in. the Spring of 1864 and was informed that the “Beadle Dime 
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Novel" lmil been ruled from the mails as not periodicals. T pro¬ 
ceeded to Washington at once; we discussed the ease fully and en- 
tirelv with the Attornev GeneraPs Office.—who the Attornev General 
was mv memorv forgets Ins name, hut he was the Attornev General 
representing the Post Office Department. I went back to New York 
City with an order to restore those Dime Novels to the mails and they 
were restored and were not thereafter excluded from the mails. 

Q. \\ ill you describe the publication you have referred to? A. 1 
think 1 was the author of the idea of Beadle Dime Novels. I con¬ 
ceived that a good novel could have a very large popular circula¬ 
tion. Wo started with the initial idea of making every hook a good 
hook, unobjectionable. I was given the sole right of choice both of 
matter and of authors. I selected so far as possible, both old and 
new authors of a certain class and character, all persons of fine repu¬ 
tation. Each one of those had his own individual name attached to 
every hook that he or she wrote. There was nothing in the 
111 whole series for years but what the most sensitive parent 
could not welcome particularly, but nothing to which any ob¬ 
jection could he raised for their being read by their daughters and 
their sons. 

Q. Now I refer especialIv to the form and appearance of these 
books. A. They were little P2 mo. hooks of forty-eight to sixty-four 
pages, hound with a paper cover and stitched. 

Q. W ere they published complete in themselves? A. Each num¬ 
ber was a complete novel in itself, with no advertisement, no extra¬ 
neous matter of any kind whatever. 

Q. Did each number hear the name of the author? A. Yes, sir. 

Q. Do you know whether these publications were issued serially? 
A. They were. 

0- At stated intervals? A. Monthly. The first series, and then 
semi-monthly, the demand becoming so great we had to is<ue them 
twice as rapidly as we fiist contemplated. 

Were they numbered consecutively? A. They were. 

Q. Mere they accepted by the Post Office Department as periodi¬ 
cals? A. They were. 

Q. Do you know of any other series other than the Beetle Dime 
Novel series which were so accepted? A. The success of the Beetle 
Dime Novel was so extraordinary that it called into the field a num¬ 
ber of competitors. I do not know definitely, not sufficiently 
115 to spite as a fact, hut I presume they were all treated as the 
Beadle Dime Novels were treated in the mails, having the 
same characteristics of periodicals. 

Q. State whether the publications von have testified to were re¬ 
garded as periodicals by the publishing trade and by the purveyors 
of periodicals? 

Mr. McNamara: We otter the further objection on the ground 
that it is immaterial what the purveyor of periodicals or the publish¬ 
ers may have deemed their issues to be. 

A. 1 do not see any question has been raised by which I could 
obtain any sufficient knowledge of what others did or thought. 

Q. Can you as a matter of the history of American literature and 
of the publishing business in this country, say whether or not during 
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the years 1877, 78, and 79, the publications similar to these you 
have described, were circulating through the mails as second class 
matter? A. There were a numl>er of publications. The success 
of the Dime Literature was such as to call into existence a large num¬ 
ber of so-called libraries,—not a large number, but say several; the 
Lakeside Library of Chicago was started, 1 think first. That was in 
the folio form and was received as a periodical in the mails. That 
form with the word “Library*’ attached, was held up by the Post 
Office Department and a test case made. They succeeded in being 
restored to the mails, having been rejected by the postal authorities. 
At the end of this test case, whether it was in court or not, 1 do not 
remember distinctly, but it was restored to the mails and thereafter 
the library literature was not restrained. 

11L Q. Was that a serial? A. Yes, sir. 

(j. Are you able to state, Mr. Victor, from your knowledge 
of the historv of the times, whether the Lakeside Library, to which 
vou referred was the one dealt with bv the Attornev (ieneral of the 

* « %j 

Lnited States in his opinion upon the Lakeside Library, iis second 
class matter? A. Let me ;isk you to repeat the first part of that 
question. 

(J. Are you able to state, Mr. Victor, from your knowledge of the 
history of times, whether the Lakeside Library, to which you re¬ 
ferred. was the one dealt with by the Attorney (ieneral of the United 
Spites in his opinion upon the Lakeside Library, as second class 
matter? A. That is my remembrance, sir. 

Q. Do you remember, Mr. Victor, the circumstances leading to 
the enactment of the classification, the revisions of the Act of 
March 3, 1879? A. Well, yes 1 presume 1 was pretty well versed 
in all the proceedings that led up to the Act of March 3, 1879. 

Q. Can you state the circumstances under which the first draft 
of that Act was made; if it was brought to vour attention at that 
time? A. The law previous to 1879 was exceedingly unsatisfactory 
to the publishers as a rule.—that is, the laws previous to 1879. No 
parties wore satisfied with the law or its administration; its adminis¬ 
tration was something of the character and kind which we have had 
recently in W ashington, in which law was made in the Post 
117 Office Department, so that no publisher knew where he stood. 

The law of 1879 was the culmination of a series of meetings 
of publishers and public authorities running through two years. 
The publishers appointed several committees to confer with the 
postal authorities. Large correspondence was had with the members 
of the House Committee on post offices and post roads. Two bills, 
1 think there were, tentative hills, one gotten up in the House bv 
Mr. Money and one in the Senate by,—T cannot remember his 
name,—they were both submitted to the publishers of New York 
City in 1877 and 1878 and those bills were cussed and discussed 
thoroughly and effectively. Correspondence with the House Com¬ 
mittee, with Mr. Money, with Uncle .Toe, and several other members 
of the Committee was very large. Among others, T myself, wrote to 
Uncle Joe. whom T have known for many years. The purpose of it 
was to make a law so explicit in its definition that the Post Office 
Department would he disarmed of its power of censorship; that was 
8—2059a 
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the prime object first of remaking the postal laws, The causes of 
the laws, a number of them, were gone into liy the different elements 
of the publishing business, and it was with great difficulty that we 
succeeded in getting the law in >m*h shape that it couhl be sub¬ 
mitted to the full committee. 1 think there were three tentative 
bills to be submitted to the lull committee of the House and it was 
finally submitted in the shape in which it is now printed. Those 
are my recollections. 

Q. As to the passage ( ,| il )( . Act of March d, 1ST!), did your publi¬ 
cation. the Beetle Dime Novel and the other similar publications 
you have mentioned, continue to pa» as second class matter? A. 

The original form, the hn/rr 12 mo. form disappeared; the 
118 open folio form wa> the prevailing form. All of those were 
called libraries; they were is>ucd seriatim, complying with 
the law as to stated period, of lice of publications and dates and so 
on. That library literature became enormously prevalent after the 
passage of that Act. 'I'he incrca.— was amazing, even to the pub¬ 
lishers. The vast amount of libraries put on the market almost 
overwhelmed the Department, tin* bulk was so great. They were 
all classed as second class literature and passed at second class rales, 
till of them, for manv veers. I cannot -tate the number of veers, but 
for many years. They were in tin 1 mails up to the date of the 
making of the law in tin* Dost Office Department setting aside the 
United State* Statute, when Kmory Smith was Postmaster (ieneral. 
After thm* defeats in Congress to attempt this ejection, and defeats 
which were overwhelming in their character, the Post Ofliee Depart¬ 
ment under the direction of Kmory Smith, promulgated three rules 
and regulations which threw them out of the mails. Since then 
they have had tribulation enough. I p to that time there was no 
trouble whatever in the passage of that class of literature in the 
mails at second class rates. 

Q. Are you acquainted. Mr. \ ictor. as a part of the history of 
the times, with the efforts made in Pong res* to aui/i/cnd the law by 
the enactment of a provision excluding hooks and reprints of books 
issued serially or otherwise from the second ela-s. A. Four separate 
bills, if 1 remember rightly, two previous to the Loud bills, attempt¬ 
ing the pas-age of an act excluding that class of literature from the 
second class rates and assigning them to book rates. 

Mr. (Ji.assik: As a part of the history of the legislation, 
lit) we desire to oiler House bill number o.'lot). fifty-fifth Con¬ 
gress. second session, introduced December 17. 1807. and on 
Jaiman* ~>. 1808. referred to the House Calendar.—and ordered to 
be printed.-—the Loud bill. We desire to draw your attention, and 
t«i have printed in the record part of the exhibit the first section of 
the bill which is as follows: “A bill to ammend the postal laws re¬ 
lating to second das< matter. I»c it enacted by the Senate and 
House of Representatives of the United States of America, in Con¬ 
gress assembled. That mailable matter of the second class shall em¬ 
brace all newspapers and other periodical publications which are 
issued at stated intervals, and as frequently as four times a vear. 
and are within the conditions named in sections three and four of 
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this net: Provided, That nothing herein contained shall be so con¬ 
strued as to admit to the second class rate publications purporting to 
he issued periodically and to subscribers, but which are merely 
books or reprints of honks, whether they he issued complete or in 
parts, whether they lie bound or unbound, whether they be sold by 
subseription or otherwise, or whether they purport to be premiums 
or supplements or parts of regular newspapers or periodicals.” 

You will admit that hill didn’t pass, won’t you Mr. McNamara? 

Mr. McNamara: Yes. I won’t object to it. This offer is objected 
to because of the ground stated at the beginning of this testimony 
by this witness, and for the further grounds of the absolute imma¬ 
teriality of the proposed hill which failed of passage, to influence a 
present act of Congress. 

Mr. (iLassik: We offer it for the purpose of showing that 
Pit) effort was made by tin* Post Office Department to anvmend the 
existing law in the sense in which the Post Office Department 
now assumes to construe the existing law. and that tin* ammendment 
was rejected by Congress. 

Mr. McNamara: The offer on this ground is additionally imma¬ 
terial. because the limit of the authority of the Post Office Depart¬ 
ment in the construction of the Act of 1S70. which it is claimed bv 

«/ 

counsel for the complainants they attempted to extend by the pro¬ 
posed hill, has been judicially ascertained hv the decisions of the 
court and are not now to he modified in any way by any provision 
from the Post Office Department to accomplish legislation. 

(j. Mr. Victor, do you remember any other efforts to change that 
law besides the one T have just read? A. I think that, Mr. Classic, 
was the second Loud hill, if 1 remember rightly. It was succeeded 
by a third Loud bill.— I think there was a previous bill of a similar 
character called a Loud hill in a previous Congress which covers the 
same point. Reing defeated, it was revived and the law you have 
just read I think is a second Loud hill which was introduced in its 
place. After that a third Loud hill covering the same point, justify¬ 
ing the Post Office Department in its wish to throw out. the library 
literature, was introduced. 

Mr. 0 lassie : Now. 1 offer in evidence a hill, II. R. 11224, 55th 
Congress, 3rd session, which is a part, of tin* same offer, and I desire 
the insertion into the record of tin* first section, which is as follows. 


“A Rill 


To amend the postal laws relating to second class mail matter. 

121 Re it e naeted l>v the Senate and House of Representatives 
of the Tinted State- of America in Congress assembled, that 
mailable matter of the second class shall embrace all newspapers 
and other periodical publications which are issued at stated intervals, 
and as frequently as four times a year, and are within the condi¬ 
tions named in sections three and four of this Act: Provided. That 
nothing herein contained shall he so construed as to admit to the 
second-class rate publications purporting to be issued periodically 
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and to subscril>ers. hut which are merely 1 looks, or reprints of books, 
whether they be issued complete or in parts, whether they be hound 
or unbound, whether they be sold by subscription nr otherwise, or 
whether they purport to 1m* premiums or supplements or parts of 
regular newspapers or periodicals.’’ 

Mr. McNamara: I otter the same objection as interposed by 
counsel for defendant to this otter of testimony. 

Mr. Olassie: T otter in evidence as a part of tlx* same proffer. 
House bill 0071. 50th Congress. 1st Session, and desire tlx* first sec¬ 
tion of the bill to be copied in the record. 


“A Bill 


To amend the postal laws relating to second-cla.ss mail matter. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That mailable 
matter of tlx* second-class shall embrace all newspapers and other 
periodical publications which are issued at stated intervals, and as 
frequently as four times a year, and are within the conditions 
122 named in this Act: Provided, That nothing herein contained 
shall be construed as to admit to the second-cla>s rate publi¬ 
cations purporting to be issued periodically and to subscribers, but 
which are merely books, or reprints of books, whether they be issued 
complete or in pails, whether they he bound or unbound, whether 
they be sold by subscription or otherwise, or whether they purport 
to be premiums or supplements or parts of regular newspapers or 
periodicals.” 


Mr. Ulassie: You will admit, of course, gentlemen, that none of 
these bills ever passed. 

Mr. McNamara: I do not know whether they have passed or not. 

Mr. Gi.assik: Thev never were enacted into law. If thev were. 

• _ • 

vou would not be Irving this case. Fortunately thev were never 
enacted. Of course this is to save time. \Ye can prove it. but we 
do not want to call in all the evidence to do that. 

Mr. McNamara: If we admit it was so. it would not amount to 
much, but T believe they were not admitted into the law. 

Q. Did you ever appear before the House Committee on Post 
Offices and Post Roads, in opposition to these Loud bills? A. Sev¬ 
eral times. 

Q. Did you make any argument against the enactment of an 
amendment for the purpose of excluding unbound books published 
serially? A. Arguments and documents ad infinitum, almost, as 
to the documents. 

123 Q. You had the satisfaction of seeing that the bill was 
not passed? A. When the hearings were given in the House 
T usually appeared with the publishers and I gues- even*time T 
made an argument.—but I do not recall definitely. 
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Cross-exami nation. 


By Mr. McNamara: 


O. Mr. Victor, what was the vear in which you sav you saw the 
Attorney General for the Post Office Department about the exclusion 
of such publications from the mail as second class matter? A. The 
first, appearance? 

(J. Yes, sir. A. It must have Ijoen in April, 1864. 

Q. Now you saw the Attorney (ieneral later. 1 believe, in regard 

to the Lakeside Library? A. 1 do not think I appeared before the 

Attorney (ieneral in defense of the Lakeside Library; 1 have not so 
«, • 

stated. 

(J. Then of course, you do not know what transpired with the 

Attorney (ieneral in consideration of the Lakeside Library? A. I 
« • 

knew that it was in the mails. It may have been 1 wrote an argu¬ 
ment, on the matter; I am not sure, hut I presume I did. 

(J. Is the Beetle Dime Novel now in existence? A. No. sir. 

(J. Or the subsequent novel which follows the Beetle? A. No, 

sir. 


(J. Has either of those series a successor today. A. I dis- 
121 posed of the stock on the death of the last member of that 
firm and the plates and copyright were* sold; the entire estab¬ 
lishment was sold out. 

(J. What I meant is. is there now current in the mails, a pub¬ 
lication following the prototype of the Beadle Dime Novel. A. T 
think the nearest approach is the Smith publication. 

(J. That is the Tip Top Weekly? A. Yes. sir. 

Mr. McNamara: 1 simply want to renew the objection which 
we made to the testimony of this witness, and to move that the 
whole be stricken out on the grounds which have been heretofore 
urged. 


Redirect examination. 

By Mr. 0 lassie: 

(J. When you speak of these publications of the library, novels 
which had been passing through the mails at the time you first 
mentioned in your testimony, down to a certain date, during the 
regime of Kmory Smith, do you refer to the am mended regulation 
made by Mr. Smith, known as the regulation of July 17, 1901? 
A. flic first law making the regulation? 

(}. Yes. A. Yes. sir; T do. 

Q. That is the historical date you fix u|h>u as the period. A. As 
the end of the library literature; yes, sir. 

Mr. McNamara: Of course we object to this testimony again as 
to the matter of regulations. As counsel know, one of those regu¬ 
lations has been declared to he an addition to the Statutes, but the 
others are intact as to force. 

12o Mr. Glassie: We offer this testimony as a part of the con¬ 
temporaneous history of American literature, and the pub- 
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lishing business and ordinary usage. and the history of the circum¬ 
stances under which the law was passed. 

Recross-exami nation. 

Bv Mr. McNamara: 

• 

(J. Are you aware of the decision <»f the Supreme Court of the 
United Stat**> in the case of Ilobhs-Merrill Company. and the Hough¬ 
ton Publishing Company? A. Yes. sir. I heard the argument of 
Mr. (dassie. With regard to the Houghton Mifflin case, the decision 
of the court was upon one single point giving the Post Otliee De¬ 
partment simply the right of classification—in very definite terms 
to say the least, almost indefinite—a> the word periodical itself. 
Justice Harlan and Chief Justice f uller dissented entirelv from that 
decision, in toto. so that the court was not unanimous. It merely 
gave the Post Office Department the decision in the Houghton- 
Mifflin Company cast*. 

Q. Arc you in favor of that decision? A. No. sir. 

Q. You do not consider that good law? A. No. sir: I consider 
that a mistake. 

Mr. Da m.i noion We suggest that the counsel is making the wit¬ 
ness his own and is therefore hound bv hi- answer. 

ORVILLE J. VICTOR. 

Bv FRANK l>. BLACKISTONE. Examiner. 


Subscribed and .-worn to before me this — dav of 


-. 1007. 


E.rnmin + r in Chnnrrry. 
Whereupon: An adjournment was taken until further notice. 

120 It is stipulated by and between counsel for the respective 
parties hereto that the Examiner may sign the depositions 
for and in tlu* place and stead of tin* witnessc- Ormond G. Smith. 
William II. Heines and Orville J. Victor, on lnlialf of complain¬ 
ants. said depositions to he read in evidence with the same force and 
effect as if signed by tlu* said witnesses themselves. 

P27 In the Supreme Court of tlu* District of Columbia. 

Equity. No. *27270. 

Ormond G. Smith. Okoroe C. Smith, and Cora A. flon.D. Trading 
under the Firm Name of Street & Smith. Complainants. 

vs. 

George Von L. Meyer, Postmaster (ieneral of the United States, 

Defendant-. 

Washington. D. C.. 7'#/ex</m/. A/iril 7. 100S—J o'clock f>. m. 

Met pursuant- to notice at the office of Henry II. Glassie, Esq., 
Colorado Building. Washington. D. C. 

Present: On behalf of the complainants. Henry II. Classic, Esq. 
On behalf of the defendant. Stuart McNamara, Esq. 
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Mr. (ii .assie: In response to t!le request by counsel for the de¬ 
fendant, made at tlio last session held here in this ease, for the pro- 
duetion of the list of individual subscriliers direct to the publisher 
of the publication known as the Tip Top Weekly, we produce the 
lists of such individual subscribers as of the date of the request and 

ask that thev he marked bv the Kxaminer and filed. 

• # 

Mr. McNamara: With regard to the production of the 
T/S lists of original subscribers, counsel for the defendant reserves 
the light to examine tin* same 1 , and if advised, to recall the 
witnesses produced on behalf of the complainants for further cross- 
examination with respect thereto. 

Whereupon James (). Spangler, a witness of lawful age, pro¬ 
duced on behalf of the complainants, was first duly sworn and testi¬ 
fied as follows: 

Ttireet examination. 

1 >v Mr. (1 lassie: 

Q. State your full name and place of residence? A. James O. 
Spangler, 313 Sixth street X. W.. Washington. 1). C.—that is my 
business address. 

Q. What is your occupation. Mr. Spangler? A. 1 am Manager 
of the Washington News Company. 

(J. What is the Washington News Company? A. The Washing¬ 
ton News Company is a branch of the American News Company of 
New York City. 

(J. What is the business of the American News Company? A. 
They are the general distributors of the periodical publishers. 

Q. Do you know whether or not the American News Company 
has branches in a number of the larger cities of the Tinted States? 
A. Yes. in all of the larger cities of the Tinted States. 

Q. As manager of the Washington News Company, the Wash¬ 
ington branch, are you familiar with the course of business in dis¬ 
tributing periodicals in tin* Cnited States? A. Yes. 

120 (J. Do you distribute the periodicals involved in this pro¬ 

ceeding known as the Tip Pop Weekly and Work and Win? 
A. Yes. 

Q. Will you please state what is the course of business pursued 
by you in the Washington News Company with respect to the dis¬ 
tribution of the copies of those 4 periodicals? A. We receive our 
orders from the various news dealers, and we in turn place our 
orders with the publishers. We forward the same quantity to them 
reinilarlv each week, unless thev instruct otherwise. 

(}. How is the order that you place with the publishers made up? 
A. They are made up hv the orders received from the various dealers. 

(}. I low is the order of the news dealer to you made up? A. It 
is made up from their customers. Their customers call regularly 
each week for them, and they in turn send their orders to us. 

Q. In what respect, if any. does the distribution of the Tip Top 
Weekly and M ork A’ W in differ from the distribution of the other 
periodicals? A. None whatever. 
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D- How large an area does the Washington News Company sup¬ 
ply A. We supply the city of Washington and a great deal of the 
trade down far as and including Florida. 

Q- Are your news dealers all. <*r nearly all in the cities? A. Oh. 


ves. 

* 

130 Q. 1 mean are all your news dealers located in cities? 
A. Oh, yes. 

Q. How many copies of Tip Top Weekly do you usually have 
orders for? A. My last order was for 1700 copies. 

Q How many orders do you commonly have for the publication 
known as Work and Win? A. Mv last order was for 025 copies. 

Q. Is there any special provision made by the publisher of the 
Tip Top Weekly as to the price of the return copies? A. Ves, they 
are received at a reduced rate. 

Q. Will you explain what that is? A. The copies the news 
dealers pay 3*4 cents a copy for. are only allowed 3 cents if returned. 

Q. W hat happens to the news dealer if he fails to sell a copy? 
A. ITe loses a half a cent. 

Q. Do you understand what the purpose of that arrangement or 
provision is in the course of dealing between publisher and news 
dealer? A. To keep returns out. 

Q. By “returns,” what do you mean? A. Unsold copies. 

Q. If a news dealer should order more copies than he can sell, 
what is the effect upon him? A. He loses a half a cent on those 
he sends back. 


131 Cross-exai i i i nat ion. 

Bv Mr. McNamara: 

Q. Mr. Spangler, is the Washington News Company you say a 
branch of the American News Company? A. Yes. 

Q. And you are the manager of this branch? A. Yes. 

Q. Where is the American News Company situated? A. In New 
York City. 

Q. Has it other branches besides the Washington News Company? 
A. Yes. 

Q. About how many other branches has it. if you know? A. 
About fifty. 

Q. In the larger cities, I suppose? A. Yes. 

Q. Do you handle magazines, periodicals and light literature 
generally? A. Yes. 

Q. You handle also newspapers? A. Yes. 

Q. It is true, is it not, that you handle the daily newspapers of 
New York and Philadelphia? A. Yes. 

Q. Whence do you receive these different magazines, periodicals 
and newspapers? A. From the publishers. 

Q. Do you receive any from the American News Company? A. 
We receive some from the publishers and some from the 
132 American News Company, but all are billed through the 
American News Company. 

Q. In the case of those magazines which are received direct from 
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the publishers you also get a statement for the billing from the 
American News Company? A. Yes. 

Q. So you have your transactions with the American News Com¬ 
pany? A. Yes. 

Q. And not with the publishers? A. No. 

Q. Taking the publications we were talking about, Tip Top 
Weekly and Work and Win, do you receive those direct from the 
publisher or the American News Company? A. Well, I really 
could not say whether we get them direct or through the American 
News Company. 

Q. After you get them here in Washington, what do you do with 
them then? A. We distribute them to the news dealers. 

Q. And the territory von cover you say is Washington and the 
cities in the south as far as Florida? A. Yes. 

Q. You receive orders I suppose from the news dealers in this 
territory? A. Yes. 

Q. Of course you have no knowledge as to the dealings of these 
news dealers with their customers, have you? A. No. 

Q. So your answer that they base their orders with you on 

133 the customers they have, is simply an ordinary business 
inference? A. Yes. 

Q. Now, it is true, is it not, you ship your newspapers, the metro¬ 
politan dailies and Philadelphia papers to Washington and the 
south? A. We do not have any trade in the south on daily papers. 

Q. How about the regular trade in Washington? A. We deliver 
that. 

Q, Does your delivery of the New York papers to your Wash¬ 
ington customers differ from the delivery of Tip Top Weekly and 
Work and Win? A. No. 

Q, When you say that your orders of Tip Top Weekly were 
1700, and Work and Win 625, as of what date were those orders? 
A. 1 cannot tell you the exact date, but it was the last week’s supply. 

Q. How do those figures compare with orders in the previous 
months? A. About the same. 

A. And would that be true a year or two years back? A. I 
think so. 

Q. Have you any knowledge of the amount of copies of Tip Top 
Weekly and Work and Win sent through the other branches of 
the American News Company? A. No. 

Q. How many of those copies, do you recall, w T ere re- 

134 turned through you? A. As nearly as I can state, about 
15 per cent. 

Q. All of the people with whom you have your business relations 
in delivering these copies of Work and Win and Tip Top Weekly 
wen* news dealers proper, were they? A. Yes. 

Q. Not ordinary individuals? A. No. 

Q. Could you tell about how many of the news dealers in Wash¬ 
ington whom you supply with magazines proper also take from you 
Work and Win and Tip Top Weekly? A. Nearly all of them— 
nearly if not all. 


9—2036 a 


66 


FRANK II. HITCHCOCK. ETC., VS. 


Q. Ho you supply the hotels with these papers? A. Some of 
them. 

Q, Do you supply the clubs? A. No. 

Q. Libraries? A. No. 

Q. 1 suppose you supply the railroad stations? A. Yes. 

Q. Well, when you ship these papers from Washington to the 
south, do you do it by mail or express? A. Both. 

Q. With reference both to Tip Top Weekly and Work and Win? 
A. Yes. 

Q. Who pays the postage when you mail them? A. We pay it 
and charge it to the dealers. 

Q. IIow do you receive your copies—by mail or by express? A. 

By freight. 

Q. You mean from New York? A. Yes. 

185 Q. Who pays for that? A. We do. 

Q. What does New York pay for them? A. They don't 
pay anything; we have to pay it. 

Q. Do you mean to say the American News Company don’t pay 
anything? A. The American News Company—when l say the 
American News Company I mean the same as us. 

(J. So these publications. 'Tip lop Weekly and Work and Win 
arc ship|»ed by freight from New York to Washington, and you mail 
them or express them to your dealers? A. Yes. 

Q. And charge the cost thereof to the dealers? A. Yes. 

Q. Do you give the dealers any credit for that? A. Not for the 
out-going; but to some few dealers we allow the return charges. 

Q. Take the eases of the dealers who receive the Tip Top Weekly 
and Work and Win who live outside of Washington in your terri¬ 
tory. Do you compel them to pay for the cost of transportation? 
A. Yes. 

Q. Now what charge do you make against them for the copies 
themselves? A. > 1 L > cents a copy. 

Q. And charge the postage or express extra? A. Yes. 

Q. In the event they are unable to sell these copies, which as 
you say amounts to about 15 per cent, and they return 
18H them to you. do you allow them credit for the expressage or 
postage they have to pay? A. Some few dealers, yes. 

Q. To some few dealers in 'Pip Pop Weekly and W T ork and Win? 
A. Yes. 

Q. What day of the week do you get these shipments? A. I 
really cannot say. 

Q. Is it before Saturday, if you know? A. Yes. 

Q. A couple of days? A. Yes. 

Q. Do you get any orders through your dealers for back num¬ 
bers? A. Yes. 

Q. How many? A. I cannot tell exactly; some times very large 
and some times very small ones. 

Redirect examination. 

By Mr. Glasste: 

Q. Are these shipments regularly made? A. Yes. 

Q. Do they come on a stated day of the week? A. Yes. 
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Fo r e ? c \ 1 Publication? A Yes, pretty regularly; some times 
the freight is held up and it is a day or so late. 

Q. Do von recall what day Tip Top Weekly appears? A. On 
sale? 

O- ^ es. A. I think Thursday. 

Q. Do you recall the day that Work and Win appears on 
sale A. T think the same day. 

Q. Mill you state the titles of some other publications that you 
distribute? A. I he American Magazine; Everybody's Magazine; 
Pearson s; Colliers Meekly; Ladies Home Journal; Saturday Even¬ 
ing Post; Mild M est: Secret Service; Hunter's: Popular Magazine; 
Smith > Magazine: Aiuslcys Magazine; Peoples Magazine; Mc- 
Clure’s; Century; Harper’s: Strand: Red Rook: Rlue Rook: Hamer’s 
Weekly: Leslie's M T eeklv. 

Q. How does the distribution of l ip Top M eekly differ from the 
others you have mentioned? A. There is no difference at all. 

R ecr< iss examination. 

By Mr. McNamara: 

Q. Nor does it differ, as 1 understand your testimony, from the 
distribution of the newspapers? A. No. with the exception that we 
deliver the newspapers and count them out as we deliver them, and 
the magazines are counted out as they leave our establishment. 

Q. Besides the papers and the magazines you have mentioned, 
do you distribute also other publications? A. MTiat publications 
have you reference to? 

Q. Any other weekly or monthly publications? A. Oh. yes. 1 did 
not name half of* them. 

Q. Did you have occasion to distribute' lhe~c Riverside Series 
(referring to books in his hand) at the time they were current? 

IMS Mr. Glassie: T object to the question as the witness has 
shown no knowledge of the matter and is thus disqualified; 
and I move to strike it and the answer out. 

A. That was before T was connected with the company, but T pre¬ 
sume so. 

Q. Could you investigate the books of your company and ascer¬ 
tain whether or not they did distribute tin* Riverside Series? A. Yes. 

Q. 1 wish you would do that for me. A. I will. 

Q. Do you distribute the publication known as the Photo Era? 
A. Yes. 

Q. And a publication, the title of which I think is International 
Studio? A. Yes. 


Re-redirect examination. 

By Mr. Glassie: 

Q. Since you have been connected with the American News Com¬ 
pany. have you distributed any copies of the publication known as 
the Riverside Series? A. Not from the M r ashington branch. 
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Q. How long have you been connected with the Washington 
branch? A. About twelve years. 

Q. Have you distributed any from any other branch? A. T can¬ 
not say as to that, 

139 Q. The International Studio referred t<> by Mr. McNamara 
is the art journal with a brown cover? A. Yes. 

JAMES 0. SPANGLER. 

Subscribed and sworn to before me this 11th dav of June. 1908. 

FRANK 1). BLACKISTONE, 

Exam iner. 


It is stipulated that the testimony of this witness taken in this 
cause may be read so far as the same is material or relevant in the 
case of Frank Tousey, a corj)oration vs. George von L. Meyer. Post¬ 
master-General. in like manner as if taken in that cause, said cause 
being Equity, No. 27280. 

Mr. Glassik: In connection with the testimony of this witness, 
as well as with that of the witness Smith, with respect to the distri¬ 
bution of the copies of the publications in issue. I offer as evidence 
of the custom of the trade and of the periodical publishing business 
in the United States, the statements in the Report of the Joint 
Commission of Congress authorized to make inquiry regarding 
second class of mail matter, respecting the proportion of periodical 
circulation made direct to the subscriber through the mail. 

Mr. McNamara: To this proffer of testimony 1 object on the 
ground that such report is not proper proof of such course of busi¬ 
ness or trade, and is hearsay: that it is tentative only, and has no 
effect, in the interpretation of any law and not competent to change 
the construction of any present law and that it has no force or rela¬ 
tion to the judgment of this defendant made in the exercise of his 
official duty and in his discretion in passing upon the status 
149 of the publications involved herein, and the classification of 
the same in the second class or the third class of mail. 

Mr. Glassie : We further offer in evidence and ask the court to 


take judicial notice of the hearings before the Postal Commission 
authorized by Act of Congress approved June 29. 1909. to make 
inquiry regarding second class mail matter, said hearings being 
offered, and notice being given that they will be referred to. as pub¬ 
lic records and documents showing the general and public under¬ 
standing of the general customs and course of business of the pub¬ 
lishers of periodical publications in respect of their circulation 
through news agencies. 

Mr. McNamara: Please enter the same objection to this offer. 

Mr. Glasste: In continuation of the previous offers of exhibits 
for the purpose of showing that the exclusion of tin* complainants' 
periodicals is a purely arbitrary, capricious, unreasonable and dis¬ 
criminatory exclusion and not the result of any settled or uniform 
construction of the law. and that such exclusion effects a denial to 
the complainants of the equal protection of the laws and deprives 
them of their property without due process of law. we now offer 
copies of the following publications, passing through the mails as 
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second class matter and admitted .as such and regularly* transmitted 
as such: 

Lippincott’s Monthly Magazine. Dec. 11)07, No. 480. 

141 Profitable Advertising. April, 1007. 

The Philistine. August. 1907, Yol. XXV, No. 3. 

The Little Devil, May. 1007. Yol. Ill, No. 5. 

The Little Pilgrim Lesson Pictures, Yol. XIX. No. 3, Parts 1-13. 

I'he Westminister Lesson Cards, Yol. XIY. No. 3. Parts *27-30. 

The Heron 11 Lesson Pictures, 3d Quarter, Yol. XIX, No. 3, Parts 
M3. 

I he \\ estmin/stcr I wesson Leaf. Published monthly in weekly 
part.- by tin* Pres. Hoard Puh. and Sahhath School work, Yol. 35, 
No. 0. Parts 35 to 30. 

The \\ (‘stmin/ster Primarv Quarterly. 3d Quar.. 1007. Yol. YI, 
No. 3. 

I'he Westmimster Junior Quarterly, 3d Quar.. 1007. Yol. XXII1, 
No. 3. 

The Westminister Senior Quarterlv. 3d Quar.. 1007 Yol 
XXYI1L No. 3. 

The Rorean Intermediate Quarterlv. 3d Quar., 1007, Yol. XXY, 
No. 3. 

The Illustrated Reroan (Quarterly. 3d Quar.. July. 1007, Yol. X, 
No. 3. 

The Senior Reroan Lesson Quarterlv, 3d Quar., Julv-Sept., 1007, 
Yol. XXY. No. 3. 

The Shorter Junior Lesson Quarterlv. 3d Quar.. 1007. Yol. XXY, 
No. 3. 

Advance Sheets, 1 . S. Reports. \ ol. INN, Pt. 1. from November 
to July, inclusive. 

Advance Sheets. I . S. Reports. \ ol. INN, Pt.. 2, from November 
to Jnlv. inclusive. 

The (Ulicial Guide of the Railways, Steam A: Navigation Lines of 
the Cnited States, etc.. April. 1007. 30th year. No. 11. 

I Anted States Official Postal Guide. 

The Black Cat. Julv. 1007. Yol. XII. No. 10. Whole No. 
142. 

142 Mr. McN amara: \\ e object to the introduction of all of 
these magazines in evidence as not being competent to explain 

or in anv way decide the question at bar, and having no relation to 
the decision of the defendant, on matters of fact and law involved 
in his exclusion of the publications Tip Top Weekly and Work and 
Win from the second class of mail. Such a decision by the defend¬ 
ant is made after his investigation of questions of fact which he is 
empowered to ascertain and decide, and his decision made in his 
discretion is not subject to a review or a reconsideration by the 
court. 

Mr. (1 lassie : For the purpose of showing the essential difference 
between the publications involved in these cases, and those passed 
upon in the ease of Payne vs. Houghton, 22 App. D. C., 234, and 
194 l . S. NN. we otter copies of the publications involved in that 
>uit and referred to by the Court of Appeals in its opinion. 
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1. Riverside Literatim* Series, No. 1 : Evangeline, by II. W. Ix)ng- 
fellow. 

2. Riverside Literature Series. No. 140 (Quintuple Number) : 
Ilenrv Esmond, by William M. Thackerv. 

4. Riverside Literature Series. No. 14.4: Plutarch’s Life of Ale\- 
under the Great.. 

Mr. Mr Nam.visa : To all of tbe foregoing olfer I object on tin* 
ground that it lias i i<> bearing on tbe question at bar. 

144 Mr. G lassie: Eor tbe purpose of indicating briefly the ex¬ 
tent to which literature recognized as proper for tin* young, 
deals with tbe exciting, the marvelous and the adventurous, we offer 
copies of the following works: 

Wonderful Fairy Stories for Children. 

Arabian Knights. 

Treasure Island, by Robert Louis Stevenson. 

The Red Fairv Rook, edited hv Andrew Lang. 

The Blue' Fairy Book. 

The Yellow Fairy Book. 

The Strange Case of Hr. Jekyll and Mr. Hyde, by Robert Louis 
Stevenson. 

New Arabian Knights, by Robert Louis Stevenson. 

The Murders of the Rue Morgue, by Edgar Allen Poe. 

Hans of Iceland, by Victor Hugo. 

The Tribulation* of a Chinaman. by .lules Verne. 

Robinson Crusoe, by Daniel Defoe. 

Soldier- of Fortune, by Richard Harding Davis. 

Captain Maekiin. “ " “ “ 

Prisoner of Zenda. by Anthony Hope*. 

A Study in Scarlet, by A. Conan Doyle. 

Tlie Hound of the Raskervilles. 

Sunset Pass, by Gen. Charles King. F. S. A. 

She. by II. Rider II aggard. 

Ay she! ** 

4'be Mystery of Marie Roget. by Edgar Allen Poe. 

Eugene Aram. 

Tbe Adventures of Allen Quatermain. by II. Rider Hag¬ 
gard. 

144 Macaire. by Robert Louis Stevenson. 

The Iron Pirate, by Max Pemberton. 

Cast up by the Sea. by Sir Samuel Baker. 

Copy of an illustrated article in the Washington Post for August 
11th. DOT. entitled “A thrilling battle with an eagle” in connec¬ 
tion with Tip Top Weekly No. ANN. .Inly 20th. 1007. 

Colliers for February. 100."). Vol. XXXIV. No. 18. **The Adven¬ 
ture of tbe Second Stain.’ by A. Conan Doyle. 

Collier’- for January 21. 100.">. Vol XXXIV. No. 17. “Raffles, 
the Amateur Cracksman“The Chest of Silver.” Cyrus Cuneo. 

Mr. McNamara: We object m the oiler upon tin* ground of its 
incompetence to explain or to decide any of tin* questions involved 
herein, nor do we admit the statement that all of the l>ooks contained 
in the list so offered an* proper for the young. 

Thereupon adjourned to meet, subject to notice. 


OfcMOXP G. SMITH ET AL. 


1-1A Wasiiixgti n. I). C.. Monday, Jultf '20. 100S 

2) o'clock p. in. 

Met pursuant to notice at the office of Henry II. Classic, Esq., 
Colorado Building. Washington. D. C. 

Present: 

On behalf of the complainants, Henry 11. Classic, Esq. 

On behalf of the defendant. Stuart McNamara, Esq., and the 
Examiner. Frank D. Blackistone. 

Mr. C lassie: In continuation of the previous oilers of Exhibits 
showing that the exclusion of complainants' periodical is purely 
arbitrary, and not the result of any settled or uniform construction 
of the law. we otter copies of the following publications now admitted 
as second class matter, and transmitted by tin* Post Ottiee Depart¬ 
ment as such: 

The Red Book. July, 1908, Vol. 11, No. d. 

The Blue Book, June. 1908. 

Masters-in-A rt. A Series of Illustrated Monographs. Issued 
Monthly, March, 1 90S, Part No. 99. Volume 0, Maes. 

The Burr McIntosh Monthly, July, 1908. Vol. XVI. No. 04, 
(which copies were duly marked by the Examiner ‘'Complainants' 
Exhibits.” and signed by him. 

Mr. McNamara: To the introduction of these Exhibits 
ldd counsel for the defendant objects on the ground that they 
are irrelevant, and that the decision, if any, made in those 
cases is not binding on the decision of the defendant in the course 
of his administration of the Post Ollice Department, nor in his view 
of the law and facts raised in the case of complainants. 

Mr. (i lassie : We offer in evidence the following portions of the 
hearings before the Postal Commission authorized by Act of Con¬ 
gress approved June 20, 190b. to make inquiry regarding Second 
Class Mail Matter, and the Report of the Postal Commission author¬ 
ized by said Act of Congress: 

Mr. McNamara: I object to the introduction of these papers on 
the ground that they are incompetent and irrelevant; they are in¬ 
competent among other grounds in that the discussions l>efore a 
Committee are in no wise calculated to interpret the law or facts, 
and are irrelevant, among other grounds in that they have no rela¬ 
tion. legally or otherwise, to the decision of the defendant made in 
the course of his administrative duties. For convenience of the 
record, 1 consent to the incorporation of the papers prepared by Mr. 
Glassie into the record, saving my objection of course to the pres¬ 
ence of the papers, and their offer as proof of any kind what¬ 
ever. 

147 “Basing our estimates on data furnished by a number of 
morning and evening newspaper, we say that about 82 per 
cent of daily newspapers' circulation is in the city of publication 
and 18 outside, of which (> per cent goes into the mail and JJ per 
cent by express or railroad company or on special trains. 

Hearing, Postal Commission on Second Class Mail Matter, 

p. 162. 

“Tn New York City the daily newspapers use 180.000 tons of 
print paper per annum, and they send 10.000 tons per annum 
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throng]i tin* mail. for which they pay $200,000. These figures es¬ 
tablish that we send less than 0 ]ht cent.” 

Hearing.*. Postal Commission on Second (Mass Mail Matter, 
p. 102. 

**The (iovernment has a monopoly of the business of carrying to 
the single mail subscriber, hut it obtains only a part of the much 
I a i'(/<r shipment of daily newspapers which goes in bundles to coun¬ 
try agents.” 

Hearings. Postal Commission on Second (Mas* Mail Matter, 
p. Hid. 

••'fhe Vice-Chairman: What is the extent of the practice of the 
paper> in your association, in the use of express and freight for trans¬ 
portation? You mentioned at one point where there was one paper, 
J think, that transported only about 2 per cent by mail. 

"Mr. Norris: The New Yolk Keening World semis only two- 
thirds of 1 per cent. 

The Vice-Chairman: Only two-thirds of 1 per cent of its entire 
output ? 

Mr. Norris; Of its entire output. The Chicago Daily News, 
which has probably the largest output, other than the New York 
Kvening Journal, has 2 per cent of its circulation in the mail.” 

Hearing*. Postal Commission on Second Clas* Mail Matter, 
p. 1(58. 


"Mr. Norihs: Our (that is. the New York Times) *uhscription 
1 i»l is f> per cent of our total. 

“Senator Carter: Of the total output? 

"Mr. Norris. Of our total circulation. 

"Senator Carter: That would probably be considerably above the 


average. 

Mr. Norris; 1 think considerably over the average output of daily 
newspapers.” 

Hearings. Postal Commission on Second (Mas* Mail Matter, 
p. 171. 

148 "At first a large part of the circulation of newspapers and 
periodicals was directly to subscribers. Hut. as time went on. 
the conditions were changed, and the hulk of the mailings became 
the mailing." from publishers to news agents, and from news agents 
to other news agents.” 

Hubbard. Asst. Postmaster, Chicago, in Hearings. Postal 
Commission on Second (Mass Mail Matter, p. 11*2. 


"We have, moreover, the calculations made bv Mr. Hubbard, the 
only figures on the subject presented to tin* Commission, tending to 
show that while tlit* labor cost of handling ‘fully routed second class 
hulk mail at the office of origin is approximately 4 cent,* per 100 
pounds, the labor cost of handling unseparated, unrouted mails i* 
approximately 41 cents per 100 pounds, or nearly one half the 
amount received as postage.” 

Report of Postal Com., p. *24. 
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140 For the convenience of counsel, as well as of the court, we 
offer, and give notice that we shall also ask the court to take 
judicial notice of. the following matters of history and governmental 
action leading up to and attending the enactment of the statute 
in question here, the act of March 3. 1S70. Chapter 180: 

1. The report of the Post master-deneral for the year 1877, page 
XXX. and the report on classification of mail matter from the office 
of the Assistant Attorney (leneral for the Post Office Department by 
A. II. Bissell dated November 17. 1877. as found in said report of 
the Postmaster-deneral at page ’242. et seq. 

2. The letter of the Post mast cr-< General to the Mouse Committee 
<»n Post Of!ices and Post Roads under date of April 23, 1878, es¬ 
pecially the following portion thereof: 

"The bill (11. R. 3850) reported by your Committee is intended 
** to remedy this evil by simplifying the law, and providing for a 
*' uniform construction thereof. The main features of the bill and 
" most of its details have been agreed upon by your Committee after 
“careful consideration, bv the officers of this Department and the 
“ representatives of the publishing interests of the country.” 

3. Also the re|K»rt of the Postmaster-deneral for the year 1879, 
pages S, 34. 35, 250. 257. especially the following: 

"'file law providing for a new classification of mail matter and 
" readjusting the rates of postage thereon passed at tin* last Session 
“ of the 45th Congress, which went into effect on the first day of 
" May last, has given universal satisfaction. In framing 

150 “ regulations to carry it into successful operation the Depart- 
" incut has endeavored to display (he same liberal spirit 

" which actuated Congress in it.- passage*. Such reports as have been 
" received from various officers of the service show that it is better 
“ understood by the public than tlle former law, has served very 
" much to diminish complaint against the administration of the 
"different Post Offices throughout the country and has removed 
" very much of thr friction that existed in the service under the 
" old law. Especially is this true in respect to second class matter.” 

Mr. McNamara: We object to the introduction of this report on 
the ground that it- is irrelevant and incompetent to any of the issues 
raised in this cause. 

For the purpose* of aiding the memory and understanding of the 
court as to matters of contemporaneous history throwing light on 
the meaning and purposes of the Act of March 3, 1879, we request 
tin* court to refresh its recollection by reference to the following con¬ 
temporaneous documents: 

Publishers’ Weeklv. Yol. 12. pages 517 and 518. 

“ ' Yol. 13, pages 319, 441. 

“ " Yol. 14, pages 293, 414, 779. 804. 

Also the letter of A. H. Bissell, law clerk in the Post Office De¬ 
partment written on October 22, 1877, and accompanied by a draft 
entitled. "A Bill for an Act relative to classification and rates 

151 of jKistage of matter deposited For Transmission through the 
Mails” as the same appears in the Publishers' Weekly of 
10—2059a 
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volume 12, pages 7)17. 518. the following extracts from which I re¬ 
quest tht* Examiner to incorporate in the record: 

Mr. McNamara: We object to the introduction of these papers 
on the ground that they are incompetent and irrelevant to any of 
the issues raised in this cause, hut consent to the copies in lieu of the 
originals. 


152 J/ifttorif nj the Act of March 3, 18<9, Clt. 180, Sec. 7-25 (20 

St at. L., 355.) 

In order that tin* Lost Ollice Department might obtain the benelit 
of the views of the periodical publishers upon the legislation which 
it is proposed to ask of Congress. Mr. A. 11. Dispell. Law Clerk of 
the Lost Otlice Department on October 22. 1877. by direction of the 
Lost Master Oeneral set to the Editor of the Lublishers’ Wooklv of 
New York, the recognized organ of the publishing interests in the 
l nited State.-, for publication in that journal a letter accompanied 
by a draft of a bill which it was proposed by the Department to lay 
before Congress. The material parts of said letter and draft bill 
are a-> follows: 

Lost Office Department, October 22, 1877. 

Sir: Annexed you will lit id a draft of a bill upon the much con¬ 
troverted subject of classification of mailable matter and rates of 
]M>stage thereon, which — is proposed to lay lie fore Congress at it.- 
approaching regular session. It has been prepared with great care 
and it is designed to remedy some of the evils growing out of the 
present statutes upon that subject, and to avoid if possible many of 
the annoyances to which the Department ha- been subjected under 
their operation. 

It will Ik* observed that it makes no change in tin* present rates 
of postage. 

The merits claimed for it are: 

1. Simplification in the classification. It puts all newspapers, 
periodicals, etc., in the second class, whether sent from office of pub¬ 
lication or news agencies, or between individuals with two rates— 
the ‘•privileged’* for the former and the “ordinary" for tin* latter. 
It also avoids the enumeration of matter of the third class. 

2. Enlargement of the privilege heretofore regarded as “printed 

matter." Vide, Sec. 5. 

153 3. Protection from interference of all the legitimate pub¬ 
lications of this Act under the registration system. The fee 

cannot he regarded as burdensome and is only to cover expenses 
which may grow out of the system. 

4. Lermanence and uniformity in the ruling- of the Department. 

It is not claimed for the hill that it is perfect in its present shape, 
and the object of this calling attention to it is that a free discussion 
of its merits and demerits may In* had. and advantage taken of any 
pertinent suggestions that shall aid in perfecting it. 
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154 


A Bill for an Act 
age of Matter 
Mails. 


Relative to Classification and Rates of Post- 
Deposited for Transmission Through the 


Be it enacted hy tin* Senate* and Mouse of Representatives of the 
l nited States of America in Congress assembled. 

See-. 1. That mailable* malter shall he* divide*d into thre*e classes; 

first. Letters and postal cards. 

Second. Regular printeel matter. 

I hire!. Mise*cllaneous printeel matte*r. me*re*handise, as ne>\v |»ro- 
vide*d hy law. 

SV*e*. 2. That mailable* matter of tlu* first class shall embrace 
letters, postal e-ards. and all e-orre*spondene*e wholly or partially in 
writing except book mannse-ript passing betwe*en authors; and pub¬ 
lishers; proof shoots and corrected proof sheets*. 

Se*c. d. r | hat mailable* matter of the* se*e-ond class shall embrace 
all matter exclusively in print which is. or has be*e*n regularly issueel 
from a known oflie-e* of publication, without addition of by mark or 


sign. 


See-. <>. There shall be* two rates fen* mailable* matter of the secemel 
class, to wit; “privileged rate" and “ordinary rate.'’ Publications 
registered as herein provided shall be* entitled to pass through the 
mails at the* "privileged" rate; all others shall be subject to the “ordi¬ 
nary" rate. 

See*. 7. From and after the* passage* of this ae-t. publishers of mail 
matter of tlie* se*e*ond e-lass who may elesire to secure their publica¬ 
tions the bene*fit of the* “privilegeel" rate* of postage, shall submit the 
same to the* Pe*partment. under such regulations as the Postmaster 
(reneral may prescribe. who shall cause the same to be* examined 
and. if determined to be* entitleel t<» the benefits of the “privileged” 
rates, shall cause a license en* certificate of registration to be issued to 
the Postmaster at tin* place where such publication shall be pub¬ 
lished. who shall notify the publisher of the same to that effect. 


Sec. 11. The conditions upon which a publisher shall be ad¬ 
mitted to the privilege of registration are as follows: 

First. It must be regularly issued at stated intervals. 

Second. It must lx* issued from a known office of publica¬ 
tion. 

155 Third, it must consist mainly of public news or of articles 
relating thereto of either a general or special character, or of 
literary matter, in either ease* with or without advertisements; pro¬ 
vided. however, that nothing heroin contained shall Ik* so construed 
as to admit books, either bound or unbound, or publications which, 
although issued in a regular series or successive numbers are but 
books or reprints of books, to the benefit of the “privileged” rate. 
Publishers* Weekly, Yol. 12. p. 517. 51H,- 1877. 
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156 For the.convenience of counsel as well as of the court, we 
offer from the journals of the two Houses of Congress and 
the original copies of Hills on record therein, the following legisla¬ 
tive history of the sections of the Act of March 3, 1879, Chapter 180. 
involved in this cause. Each of the entries in the journals and the 
excerpts from the bills are offered in evidence, and we also offer the 
memorandum of them merely as an aid to the memory and under¬ 
standing of matters of which the court will, as we believe, take 
judicial notice. 

Mr. McNamara: We object to the introduction of these papers 
on the ground that they are incompetent and irrelevant to any of 
the issues raised in this cause, but consent to the incorporation into 
record of the memorandum of tla* general references and excerpts 
from bills in place of the production of the original journal and 
bills, reserving all objection to the competency and relevancy of the 
originals. 


157 Iltxtonf of the Art of Mnrrh 3. 18<9, ( h. ISO. Srr. ( J9 

St. L.. 355). 

Proceedings in tlu* lIou>e of Representatives. 

Nov. 22, 1877. H. K. 1546. 

Mr. Money bv unanimous consent introduced the following bill : 

A bill providing for the classification of mail matter and postage 
chargeable thereon. 

Read twice, referred to the committee on Post Offices and Post 
Roads and ordered to be printed. 

This bill contained the following provisions: 

“Sec. 4. That mailable matter of the second class shall embrace 
all matter exclusively in print, without addition by writing mark or 
sign, except as provided in section eighteen, proof sheets and cor¬ 
rected sheets."’ 

“Sec. 5. That there shall be two rates for mailable matter of the 
second class, to-wit: the “privileged” rate and “ordinary” rate. Pub¬ 
lications registered as hereinafter provided shall be transmitted 
through the mails at “privileged” and other matter of this class 

shall be charged with the “ordinary” rate. 

“Sec. 10. That the conditions upon which a publication shall lx* 
admitted to the privilege of registration are as follows: 

First, it must be regularly issued at stated intervals. 

Second, it must be issued from a known office of publication. 

Third, it must be originated and published for dissemination of 
information of public character or upon some special subject or 
devoted to literature, the sciences, arts or some special industry and 

having a legitimate list of subscribers. 

Provided, however, that nothing herein contained shall be so con¬ 
strued as to admit publications which although issued m regular 
series or successive numbers are but reprints of books to the benelit 
of the privileged rate. 
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Fourth. il 111 n.-t 1 k‘ printed ami published iu tilt* United Stales 
House Bills, 45 Cong., 1 Sens., 1461-1760. Vol. V. 

Jouru. II. R., 45 Cong., 1 Sess., p. 250. 

1 " )<s Mar. 16, 1878. H. R. 3850. 

Mr. V a<ldell reported from the Post Office Committee a bill with 
the same title as II. R. 1546. 

Read twice, recommitted to committee on Post Offices and Post 
Roads and ordered to be printed. 

Phis hill contained the following provisions: 

“See. 9. That the conditions upon which a publication shall be 
admitted to the privilege of registration are as follows: 

first. It must be regularly issued at stated intervals as frequently 
as tour times a year and bear a date of issue or be numbered con¬ 
secutively. 

Second. It must be issued from a known office of publication. 

Third. It must be formed of printed paper sheets, without board, 
cloth, leather or other substantial binding such as distinguishes 
printed books for preservation from periodical publications. 

Fourth. It must be originated and published for dissemination 
of information of a public character or devoted to literature, the 
sciences, art or some special industry and having a legitimate list 
of subscribers. 

Provided, however, that nothing herein contained shall be so con¬ 
strued as to admit to the registered rate regular publications designed 
primarily for advertising purposes or for free circulation or for cir¬ 
culation at nominal rates.” 

House bills. 45 Cong.. 2 Sess., 3886-3895, Vol. XT. 

Journ. 45 Cong., 2 Sess.. p. 60. 

Cong. Roe.. 45 Cong.. 2 Sess., Vol. VTT, p. 180. 

Apr. 16, 1878. II. R. 3850. 

Reported by Mr. Waddell with amendments, committed to com¬ 
mittee of the whole house on the State of the Union and ordered to 
lie printed. 

The 9th section of this bill II. R. 3850 amended is precisely the 
same as the foregoing 9th section of II. R. 3850 with the change of 
the word “or” to “and” shown bv italics. 

“First, It must be regularly issued at stated intervals as fre¬ 
quently as four times a year, bear a date of issue, and be numbered 
consecutively. 

House bills, 45 Cong.. 2 Sess., 3586-3895, \ ol. XI. 

.Tourn. 45 Cong., 2 Sess., p. 855. 

Cong. Roc. 45 Cong., 2 Sess., Vol. VII, p. 2o81. 

159 Under date of April 23, 1878, the Postmaster General wrote 
to the Chairman of die House Committee of tin* Post Ollices 
ami Post Roads “The Bill (H. R. 3850) reported by your committee 
is intended to remedy this evil by simplifying the law and providing 
for a un-form construction thereof. The main features of the bdl 
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and most of its details had beeu agreed upon by your committee 
after careful consideration, by the Officers of this Department and 
the representatives of the publishing interests of the country.” 

Jan. 7, 1870. If. R. 5735. 

Mr. Waddell from the committee on Post Offices and Dost Roads 
reports the following bill as a substitute for II. R. 3850. 

A bill relating for the classification of mail matter and rates of 
postage thereon. 

Ordered to be printed and recommitted. 

The bill contained the following provisions: 

“Sk«*. That mailable matter of the second class shall embrace 
all newspapers or periodical publications which have been duly 
registered as hereinafter provided and which comply with the fol¬ 
lowing eondit ion-. 

Same as “First. That it must he regularly issued at stated in- 
II. R. 3850 tervals as frequently as four times a year, bear a date 
amended, of issue and be numbered con seen tivelv. 

Same as II. R. "Second. It must be issued from a known office 
1540it II. R. of publication. 

8850. 

“Third. It must he formed of printed paper sheets. 
Same as without board, cloth, leather or other substantial bind- 
II. R. 3850. ing. such as distinguishes books for preservation from 
periodical publications. 

“Fourth. It must he originated and published for the dissemi¬ 
nation of information of public character or devoted 
Same as II. R. to literature the sciences arts or some special indus- 
3850 except try and having a legitimate list of paid subscriptions 

words itali- or orders from news agents. Provided, however, 

eized. that nothing herein contained shall he so construed 
as to admit to the second class publications designed 
primarily for advertising purposes or for free circulation or for cir¬ 
culation at nominal rates.*’ 

House bills. 45 Cong., 5501-5750, Yol. XVIII. 

Journ. H. R.. 45 Cong., 3 Sess., p. 142. 

Cong. Ree.. 45 Cong.. 3 Sess., Vol. VIII, p. 304. 

Jan. 21, 1879. II. R. 3850. 

Committee discharged as to H. R. 3850 matter made special order 
for Jan. 23. 1879. 

Journ. IT. R.. 45 Cong., 3 Sess.. p. 247. 

100 Jan. 23. 1879. IT. R. 3850. TI. R. 5735. TT. R. 0147. 

Mr. Waddell from committee on Post Offices and Post Roads re¬ 
ported bill II. R. 0147 as a substitute for and with the same title 
as IT. R. 3850 and being in substance TT. R. 5735. 

Journ. II. R.. 45 Cong.. 3 Sess.. p 200. 

Cong. Ree., 45 Cong.. 3 Sess., Vol. VIII, p. 089-090-090. 
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Jan. 23, 1870. H. R. 0143. 

Mr. Blount from committee on Appropriations reports bill mak¬ 
ing appropriation for service of the Post Office for the tiscal year 
ending June 30, 1880, Post Office Appropriation Bill. No Sections 
as to the classification of mail matter. 

Journ. H. R., 45 Cong., p. 250. 

Cong. Rec., 45 Cong., 3 Sess., Vol. VIII, p. —. 

Jan. 30, 1879. H. R. 6143. 

Post Office appropriation bill passed by house with no sections 
respecting classification of mail matter. 

Journ. H. R., 45 Cong., p. 322. 

Cong. Rec., 45 Cong., 3 Sess., Vol. VIII, p. —. 


161 Jan. 23, 1879. H. R. 3850. H. R. 5735. II. R. 6147. 


In reporting from the Committee on Post Offices and Post Roads 
H. R. 6147 as a substitute for and with the same title as H. R. 3850, 
Mr. Waddell said 

Mr. Waddell: “L am instructed by the Committee on the Post 
Office and Post Roads to offer as a substitute for the bill on the 
calendar (which is House bill No. 3850, providing for the classifica¬ 
tion of mail matter and the rates of postage thereon) that which [ 
send to the Clerk’s desk and which is in substance House Bill No. 
5735 of the same title. 

The bill which 1 now present for the consideration of the House 
1 believe has received as mature consideration as any proposition 
which has ever been submitted to Congress. It is approved not only 
by the Post Office Department, but by the publishers of tin* country 
of all kinds of publications, and it has been carefully considered for 
the past eighteen months by the Committee on the Post Office and 
Post Roads of this House. 


More than a year ago. Mr. Speaker, appreciating the necessity for 
a change in the law, and recognizing the fact that some responsibility 
rested upon me in connection with this subject as chairman of that 
Committee, I visited the city of New York and invited the leading 
publishers, not only of quarterly and monthly publications, but of 
daily and weekly publications of all kinds, to meet me in consulta¬ 
tion at the office of the Postmaster in that city—a gentleman whom 
T have had occasion heretofore in a report to this House to charac¬ 
terize as the peerless postmaster of New York City. 

T want to say in brief that this bill which we offer as a substitute 
for the calendar bill has not only been maturely considered by the 
Post Office Department, by all the leading publishers of the country, 
and by the Post Office Committee of this House, but it must strike 
everyone who reads its provisions as embracing the fairest and most 
just arrangement for the classification of mail matter and rates of 
postage that has ever been presented to the country. 

Cong. Rec., 45 Cong., 3rd Sess., Vol. 8, p. 690. 
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1 *>li llotfory of the .1(7 of Moreii 8, 1<X(9, Ch. 1 <S( ). See. i-2*> (20 

st. /,.. 355). 

Pr<iccedings in tI k* Senate. 

Jan. 17, 1X7X. S. 589. 

Mr. Ferry obtained leave t«» bring in tlio following bill: 

A Bill 

Providing for tlie classification of mail matter and the rates of post¬ 
age thereon. 

Head twice and referred to the committee on Post 01 lives and Post 
Hoads. 

This hill contains the same provisions for the registration of 
second class publications as is contained in 11. R. 1546 and the 
l<Mh section of it is as follows: 

■•Sec. 10. That the conditions upon which a publication shall he 
admitted to the privilege of registration are as follows. 

First. it must he regularly issued at stated intervals: 

Second, it must he issued from a known office of publication: 

Third, it must he originated and published for the dissemination 
of information of a public character or upon some special subject 
or devoted to literature, the sciences arts, or some special industry 
and having a legitimate list of subscribers: 

PmrhM. hotrenr, that nothing herein contained shall be so con¬ 
strued as to admit publications which, although issued in regular 
series and successive numbers are but reprints of books to the benefit 
of the privileged rate: 

Fourth, it must he printed and published in tin* Tinted States. 

Senate Bills. 45 Tong.. *2 Scss.. 521-850.. Yol. III. 

Journ. Sen.. 45 Tong.. 2 Scss.. p. 96. 

Note. —This Section is identical with Sec. 10 of 11. R. 1546 intro¬ 
duced on Nov. 22. 1S77. 


168 May 15. 1X78. S. 1251. 

Mr. Ferry, from the committee on Post Offices and Post Roads, 
reported the following bill: 

A Bill 

Regulating the compensation for the transportation of the mails 
on railroad routes, providing for the classification of mail and 
for other purposes. 

Read the first and second time by unanimous consent. 

'Phis bill contains the following provisions: 

“Sec. 10. That mailable matter of the second class shall embrace 
all newspapers and other periodical publications which are issued at 
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stated intervals and as frequently as four times a year and which 
have been duly registered as hereinafter provided. 

“Sec. ir». That the conditions upon which a publication shall be 
admitted to the privilege of registration are as follows: 

First. It must he regularly issued at stated intervals, as frequently 
as four times a year and hearing date of issue and be numbered 
consecutively; 

Second. It must be issued from a known office of publication; 

Third. It must be formed of printed paper sheets without board, 
cloth, leather or other substantial binding such as distinguishes 
printed books for preservation from periodical publications. 

Fourth. It must be originated and published for the dcss/emina- 
tion of information of a public character or devoted to literature, 
the sciences, arts, or some special industry and having a legitimate 
list of subscribers. 

Provided, hotrerer, that nothing herein contained shall be so 
construed as to admit to the registered rate regular publications de¬ 
signed primarily for advertising purposes or for free circulation or 
for circulation at nominal rates. 

Senate Bills. 45 Cong.. 2nd Sess. — Yol. 

Journ. Sen., 45 Cong.. 2nd Sess., p. 518. 

Note. —The provisions of tin* foregoing Sec. 15 of this bill, S. 
1251, are identical with Sec. 0 of II. R. 8850, reported on April 16, 
1878 with amendments. 


164 


Jan. 31 1870. II. R. 6143. 


Amendment 20 reported by Mr. Ferry from the Senate Committee 
on Post Offices and Post Hoads to the bill ( II. R. 6143) making ap¬ 
propriations for services of the Post Office Department for the fiscal 
year ending June 30th, 1880. viz; insert the following: 

Sec. 12. That mailable matter of the second class shall embrace 
all newspapers and other periodical publications which are issued 
at stated intervals as frequently as four times a year and shall have 
been duly registered as hereinafter provided. 

Sec. 17. That the conditions upon which a publication shall he 
admitted to the privilege of registration are as follows: 

Same as II. H. “First. It must regularly be issued at stated in- 
3850 amended tervals as frequently as four times a year and bear 
H. R. 5735 a date of issue and be numbered consecutively. 


Same as II. R. 
1546, II. R. 3850 
II. U. 5735 
Same as II. R. 
3850 and II. R. 


“Second. It must be issued from a known 
office of publication. 

“Third. It must be formed of printed paper 
sheets without board, cloth, leather, or other sub¬ 
stantial binding, such as distinguishes books for 
preservation from periodical publications. 


11—2059a 



82 


1 11ANK II. HITCHCOCK. ETC., VS. 


“Fourth. ft 1 1 :nst 1 1 ** originated and published 
for the dissemination of information of public 
character or devoted to literature, the sciences, 
;irts. or some special industry, and having a legiti- 
mate list of subscribers. Provided, however, that 
nothing herein contained shall be so construed as 
to admit to the second class rate regular publica¬ 
tions designed primarily for advertising purposes 
or for free circulation or for circulation at 
nominal rates. 

House Bills 45 Cong. 5741-01 I I Vol XIX. 

Journ. 4") Cong. • » Sess. p. —. 

.bm. Ml. 1<S70. II. U. 0143. 

Amendment referred to committee on appropriations and ordered 
to be printed. 

Journ. Sen..45 Cong.. 3 Sess.. p. 190. 

Feb. 11. 1871). II. K. 014.4. 

Amendment reported by Mr. Dorsey from Committee on Appro¬ 
priations without recommendation. 

Journ. Sen., 45 Cong., 3 Sess. p. 253. 

1(55 Feb. 20, 1870. II. R. 0143. 

Passed by Senate with amendments. 

Journ. Sen.. 45 Cong., 3 Sess., p. 333. 

Feb. 25, 1870. II. K. 0143. 

Referred to House Committee on Appropriations and ordered to 
be printed with amendments of the Senate. 

Journ. II. R., 45 Cong., 3 Sess.. p. 525. 

Feb. 28, 1870. II. R. 0143. 

House disagrees to the amendments. 

Journ. H. R., 45 Cong., 3 Sess., p. 503. 

Cong. Rec., 45 Cong., 3 Sess.. Yol. VIII, j»t. II., p. 2137, 2372. 

Feb. 28. 1870. II. R. 0143. 

House disagrees to amendment 20 and conference asked. 

Journ. H. K., 45 Cong., 3 Sess., p. 579. 

Feb. 28, 1870. II. R. 0143. 

Conferees appointed on behalf of House. 

Journ. II. R.. 45 Cong., 3 Sess., p. 580. 587. 

Feb. 28, 1870. II. R. 0143. 

Senate insists and agrees to conference. 

Conferees appointed on behalf of the Senate. 

Journ. Sen., 45 Cong.. 3 Sess., p. 421. 

Cong. Rec.. 45 Cong.. 3 Sess., p. —. 


Same as IT . R. 
3850 except 
change “reg¬ 
istered 
rate” to 
“second class 
rate” 
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Conferees report disagreement. Senate insists on amendments, asks 
further conference. 

.Tourn. Sen., 45 Conn.. 3 Sess.. p. 441, 442. 

March 1. 1S79. [I. R. 6143. 

House agrees to further conference. 

•Tourn. II. R.. 45 Cong.. 3 Sess.. p. 615. 
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March 3. 1S79. II. R. 6143. 


Committee on Conference report recommending: 

That House recede from its disagreement to the amendment of 
the Senate number 20 and agree to the same with the amendment 
as follows: In lieu of tin* matter proposed to he inserted, insert, 
among others, the following: 

See. 10. That mailahle matter of the second class shall embrace 
all newspapers and other periodical publications which are issued 
at stated intervals, and as frequently as four times a year, and are 
within the conditions named in sections twelve and fourteen. 

Sec. 14. That the conditions upon which publications shall be 
admitted to the second class are as follows: 

First, it must regularly lx* issued at stated intervals, as frequently 
as four times a year, and bear a date of issue, and be numbered con¬ 
secutively ; 

Second, it must be issued from a known place of publication; 

Third, it must be formed of printed paper sheets, without board, 
cloth, leather, or other substantial binding, such as distinguishes 
printed books for preservation from periodical publications; • 

Fourth, it must be originated and published for the dissemination 
of information of a public character, or devoted to literature, the 
sciences, arts, or some special industry, and having a legitimate list 
of subscribers: Provided, however, that nothing herein contained 
shall be so construed as to admit to the second class rate regular 
publications designed primarily for advertising purposes, or for free 
circulation or for circulation at nominal rates. 

•Tourn. IT. R.. 45 Cong.. 3 Sess., p. 651, 652, 653. 

March 3, 1S79. II. R. 6143. 

Committee on Conference reports agreement of House to amend¬ 
ment twenty with amendment. 

Journ. Sen.. 45 Cong., 3 Sess., p. 472, 473. 

March 3, 1879. II. R. 6143. 

The Senate disagrees to the report, insists on amendments, asked 
further conference. 

.Tourn. Sen.. 45 Cong.. 3 Sess., p. 47<S. 


J 
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167 March 8. 1879. TT. R. 6148. 

House agrees to second Conference report identical with former 
except “section 82 relating; to the introduction of letter sheets and 
double postal cards. 

Journ. II. R.. 45 Cong.. 8 Sess.. p. 666-667. 

March 8. 1879. H. R. 6148. 

Senate agrees to second report of the Committee on Conference, 
being the same hitherto submitted with the addition of Section 32 
relating to the introduction of letter sheets, envelopes and double 
postal cards. Senate agrees to report, 

Journ. Sen.. 4-7 Cong.. 8 Sess.. p. 480. 

March 3. 1879. II. R. 6143. 

Reported examined and found duly enrolled. Signed by the 
Speaker. 

Journ. TJ, R.. 47 Cong.. 3 Sess., p. 677. 

March 3. 1879. IT. R. 6143. 

Speaker having signed II. R. <>143 it is examined and found duly 
enrolled, signed by President pro tern., delivered to the Committee 
to be presented to the* President of tbe United States. 

Journ. Sen.. 45 Cong.. 3 Sess.. p. 486. 487. 

March 3. 1879. IT. R. 6143. 

Approved Act of March 3. 1879. Ch. 180: 20 Stat. L. 355. 

Mr. .Classic at this point announced the testimony on behalf of 
the complainants as closed. 


168 


In 


the 


7W/ in on n on Behttlf of (lompUri nan ts. 
Supreme Court of the District of Columbia. 


Equity. 27280. 


Frank Tor sky. 


Publisher, a Corporation. Complainant, 


George von P. Meyer. 


V9. 

Postmaster General of the United Suites, 
Defendant. 


Washington. I). C., Saturday, December 7, 1907. 

Met pursuant U> notice at the office of Henry II. Glassie, Esq., 
Colorado Building, Washington. D. C. 

Present: 

On behalf of the complainant. J. T. Darlington, Esq., and Henry 
H. Glassie, Esq. 

Present: 

On behalf of the Defendant. Stuart McNamara, Esq., and R. M. 
Webster. Esq. 
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Whereupon Sinclair T<>i;sey. was duly sworn its a witness on 
behalf of the complainant, and testified as follows: 

Direct examination. 

By Mr. Glasste: 

0- Mr. Tousev. you are connected with the complainant in the 
case of Frank Tousey Company. vs. Postmaster General, George 
von I. Meyer? A. I am the president of the Corporation. 
169 Q. 'Flic Frank Tousey Company is a corporation? A. Yes, 
sir. 

Q. And you are tin* president of the corporation? A. President. 

Q. Have you personal knowledge of the business of that corpora¬ 
tion? A. Yes. 

(}. Will you state whether you are the publishers of the publica¬ 
tion known as “Work and Win”? A. Yes. sir. 

Q. How long has your company published “Work and Win”? 
A. About eight years. 1 think. 

Q. Look at the paper 1 show you. purporting to he a certificate 
of entry, and state if yon know what it is? A. Yes; that is a certifi¬ 
cate of entry to second-class matter. 

Mr. Glassik: We offer in evidence the original certificate of entry 
of “Work and Win” hearing date. New York. X. Y. December 8th 
ISOS and ask that it he copied in the record. 

8505. 

Certificate of Entrv of Publication as Second-Class Matter. 


(5406.) 

Post Office at New York, N. Y., 

December S th, 1898. 

I hereby certify that the Work and Win, a Weekly, Published at 
this place, has been determined by the Third Assistant Postmaster 
General to he a publication entitled to admission into the mails at 
the pound rate of postage, and entry of it as such is accord- 
170 ingly made upon the hooks of this office. Valid while the 
character of the publication remains unchanged. 

C. VAN COTT, Postmaster, 
Per E. M. MORGAN, 

A ssistant Postmaster.” 


q. From that time until the present, have you been publishing 
“Work and Win”? A. Yes. sir. 

Q. How often do you publish it? A. Once a week. 

(J. Will you state whether or not it is regularly published at 
stated intervals? A. Yes. sir. 

(J. Those are what? A. Every Friday, weekly. 

Q. TTow is it with respect to its sheets? A. Thirtv-tvvo pages. 

(}. Printed paper? A. Printed paper. 

Q. Is it hound? A. No; stitched with a paper cover. 
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Q. Not hound in cloth, leather or other substantial binding? A. 
No. 

Q. Such as distinguish hooks from |>eriodical publications? A. 

No. 

Q. Docs it hear a date of is<ue? A. It does. 

171 Q. Is it numhered consecutively? A. It is. 

Q. Ts it published from a known office of publication? A. . 

Yes. 

Q. What is that? A. Twenty-four l nion Square. 

Q. Where? A. New York. 

Q. Can you -tate whether it has a list of subscribers? A. Yes; 
a small list. 

Q. Ts it designed primarily for advertising purposes? A. No. 

Q. For free circulation? A. No. 

Q. For circulation at nominal rates? A. No. 

Q. Ts it numbered consecutively? A. Yes. 

Q. Now then with respect to the character of the contents of this 
publication and the matter to which it is devoted, will you describe 
that? A. The character is named Fred Fearnot. and he is copied 
exactly after the character of Frank Merriwell. in the Tip Top. 
When Mr. Smith described the character of Tip Top. ho described 
the characters of “Work and Win." 

Q. fan you state with respect to what class of literature “Work and 
Win" is published. A High class juvenile. 

Q. What class of readers is it intended for? A. All classes that 
can read. 

172 Q. For adults as well as children? A. Yes, sir. 

Q. Is there any class to which it is more especially pub¬ 
lished? A. Say readers from fifteen years old up. It caters to that 
class. 

Q. What is the circulation of “Work and Win ’? A. About forty 
thousand.—the edition T should say is forty thousand. 

Q. Ts that edition regularly printed with each issue? A. Yes. 

Q. How many copies of that are regularly taken up by the readers? 
A. The returns average about twenty per cent. 

0. W ill you descrilx* the method by which you distribute the 
copies of the weekly issues? A. Through the American News Com¬ 
pany. entirely, except for our small subscription list, individual 
subscriber^. We send all the copies to the American News Company 
and they distribute them to their branches the same as they do with 
the other publications for whom they are agents. 

Q. Do you know the manner in which the monthly magazines 
are circulated in this country? A. Well, those magazines for which 
the American News Company are agents, are distributed the same 
way a> ours, but there are publishers, a few. who are indej>endent of 
the News Company and who supply news dealers direct. 

Q. Can you state with respect to the circulation being handled by 
the news dealer, or by mail to the subscribers, what the custom is, 
pursued in this country? A. Through news dealers, mainly. 

172 (}. Are you acquainted with the custom and practice of 

the Post Office of New York and the Post Office Department 
in accepting circulation through news dealers as forming a part of 
the list of subscribers? A. Why, I do not quite grasp that question. 
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Q Are you acquainted with the practices of the Post Ollice De¬ 
partment in New York in respect to testing circulation of publica¬ 
tions? A. 'Festing circulations? 

Q. Yes. A. No. 

Q. Now do you know the method by which the News Company 
distributes the copies to its branches and to the local dealer? A. 
Yes. 


Q. Will von describe that? A. Thev have about liftv branches, 
the American News Company, and every branch of the American 
News Company and its branches has so many dealers on its books; 
each dealer takes so many copies a week; the dealers’ orders are 
regulated by the demand and the dealer notifies the branch, the 
branch lie deals with, how many copies he wants of each issue of 
every publication and the branch notifies the American News Com¬ 
pany what their full order is and the American News Company ships 
in bulk to the branches, and the branches distribute to the dealers. 

Q. What is it that determines for the local dealer, any definite 
number of copies? A. The call for the publication from his regu¬ 
lar customers. 


Q. Then, if I understand you correctly, the fact that you 
174 publish about forty thousand copies as an edition, is de¬ 
termined by the fact that some number approximating that, 


is called for through the various 


channels to the central ollice in New 


York? A. That is it. 


Q. Does your paper appear on any social day? A. Friday. 

(j. What, if any. demand is there for your paper after the expira¬ 
tion of the week of issue? A. Very small. All the return copies 
we cut up and *41 as old stock. We keep about fifteen hundred 
copies, 1 think, on hand, of each number. 

D. Unsold copies? A. Acs. 

(j. What do you keep them for? A. For small orders that come 
in from readers who i*>ssibly have missed some numbers; but the sale 
for back numbers is very small. 

Q. W hat do you mean by cutting up the returns and selling them 
as old stock? A. Chopping them in half and selling them for so 
much a pound. 

Q. As waste paper? A. As waste paper. 

Q. What is the capital invested in your business? A. Close on 
to two hundred thousand dollars. 

Q. Do you do any other business than publish weeklies of this 
character? A. No; none. 

175 Q. What plant have you? A. What plant? 

Q. Yes. A. We have a press room, bindery; have a com¬ 
plete plant for this business entirely. 

Q. Have you any building of your own or do you rent quarters? 
A. Well. 1 can say no; we rent it. 

Q. W hat does this publication sell for |w*r copy? A. Five cent* 

Q. To the reader? A. Five cents. 

Q. W T hat do you get for it from the dealer? A. From the news 
dealer? 


Q. Yes. A. Two and three eighths cents. 
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Q. Is the business of publishing “Work ami Win*' a profitable 
business? A. Very, at the present time. 

(1. Has it I km mi so in the past? A. Yes. I would like to ask. 
Mr. C»lassie,'—that leads me to say, it 1 will be permitted, if all of 
our publications were excluded from the mails as second class, it 
means ruination to me. 

Q. Could you continue to publish these periodicals if they were 
excluded? A. No; could not. 

(J. W hat would become of your plant? A. Well. I might sell 
it to Smith. 


Mr. McNamara: This is all objected to as being irrelevant. 

17b (^. What would be the tinancial loss to your corporation, 

if in point of fact you were compelled to suspend the publi¬ 
cation of these weeklies by this Post Office order? A. Bv the year; 
what we make in the vear. 

(J. No, the total loss to you. A. That is pretty hard to answer. 
Total loss would be what we are making. 

(J. What is your plant worth? A. It is worth about one hun¬ 
dred thousand dollars. 

(J. What would it be worth if this order of exclusion of the Cost- 
master General should stand? A. It would be worth a matter of 
second hand machinery. Nothing to me. except what I could get 
for it. 

(). What could vou act for it? A. Possible fifteen or twenty 
thousand dollars. 

(J. Have you any objection to stating the net annual profits of 
vour business? A. I haven’t; no; li is about soventv-five thousand 

.7 % 

dollars a vear. 

t 

(J. How nianv publications of this character do you publish? A. 
Seven. 

(J. Are they .similar in character to “Work and Win?” A. Yes. 
(J. Are the'* nublished in the same maimer? A. Yes. 
is the circulation in the same manner? A. Yes. 

(J. Look at this paper which purports to he a rule to show 
177 cause why “Work and Win" should not 1 h^ excluded from 
the second-class mail and state whether or not vou received 

t- 

that from th<* post otlice at New York? A. Yes. 

Mr. (ii.AssiK: A copy of this is annexed to the bill and 1 offer the 
original. 

Mr. McNamara: 1 offer the same objections to this evidence as 
were interposed with the similar pieces of evidence* offered in the 
Street and Smith case. 


Q. Look at the paper I hand you purporting to be a copy of a 
letter from the Assistant Postmaster General to the Postmaster at 
New York, dated July *20. 1907. and state whether or not you re¬ 
ceived that copy from the Postmaster at New York? A. Yes. 

Mr. Glassie: We offer in evidence as Tousey number three, this 
paper., which is the order of exclusion. 

Mr. McNamara: It is stipulated in the record that the objections 
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interposed in the Street and Smith testimony, without similar ob¬ 
jections. will In* ma<le in this record as to the introduction of evi¬ 
dence. 

\\ ill von look at these publications annexed to the bill in this 
ease as exhibits M. 1. and 5. state what they are. A. Copies of 
“Work and Win.” 

W ill you state whether or not those copies are fair samples of 
the regular issues of that jmblication? A. They are. 

H In response to this rule to show cause, which has been offered 
in evidence, did anybody come to Washington, to represent 
you at the hearing? A. Yes. sir. 

Q. Who was that? A. Mr. Heines. 

(J. ^ ou did not come yourself? A. No. 

It is stipulated between counsel for respective parties that the 
testimony of Mr. \\ . II. Heines, given in the case of Street and 
Smith vs. (ieorge von L. Meyer, number *24,*270, with all exceptions 
and objections thereto, may be used and read in this case as part of 
this record so far as it relates to the subject matter of this suit. 

It is also stipulated by and between counsel, that the testimony 
of Mr. Orville .1. Victor, given in the case of Street and Smith vs. 
Oeorge von L. Meyer. Postmaster (ieneral. Kquity number '27.279, 
with all objections and exceptions will he considered and read aa 
part of the testimony in this case. 

(Y< ►ss-exami nation. 

Bv Mr. McNamara : 

(J. Mr. Tousey. you are the president of this corporation? A. 
Yes, sir. 

( 4 . It has been incorporated for some time I suppose? A. About 
three vears. 

< 4 . Are you affiliated in any business with the firm of Street and 
Smith? A. No. 

Q. The publication that you issue “Work and Win” is similar 
to tlie publication of Dick Merriwcll? A. Yes. 

Q. Now do I understand that two hundred thousand dollars was 
about the amount invested in your concern; that is correct is it? 

And that you earn about seventy-five thousand dollars a 
17b year? A. Yes. 

Q. How long is your list of subscribers to “Work and 
Win?” A. How much? 

(}. . es. A. Three hundred individual subscribers. 

(}. Have you that list with you? A. T have not. 

(). Will you get it for us? A. Certainly. 

(j. Through vour counsel and submit it to us. A. Yes. 

Q. N nw the rest of the issue is handled through the American 
News Company? A. Yes. 

(). So as far as you know, the issue each week is simply turned 
over to the American News Company for what disposition it may de¬ 
cide on? A. Yes. for what they have orders for. 

Q. I low are the accounts in turn remitted to you? A. Weekly. 
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0- Form the American News (' nipany? A. From the Ameri¬ 
can News Company. 

Q. your business beginning and ending is with the American 
News Company? A. Entirely. 

Q- W ho is the liero of “Work ami Win?” A. Fred Fenrnot. 

0- Has lie an associate? A. lit* has several. 

1&0 Q. How long has he been on the boards? A. Since the 
day of the beginning of the publication. 

Q. \\ hat length ot time does that cover j how many years? A 
Judging from the entry ot 1898, about nine years. 

Q. Does this take him to college? A. Yes. 

Q. And outside ot college has he any other adventures? A. All 
kinds. 

Q. 1 hen this publication does not deal exclusively with adven¬ 
tures of a young man in college athletics? A. Mainlv. 

Q For the most part? A. 1 cannot say as to that. 

Q. I ask you it the publications <»| “Work and Win includes the 
following titles and adventures. 

“Fred Fearnots Treasure Hunt! or. After the Aztecs’ Cold." 

"I* red Peart lot and the Cowboy King: or. Evelvn and the ‘Had’ 
Men.” 

“Fred Fearnot and "Roaring Hill"; or. The Wickedest Bov in the 
West.” 

Fred Fearnot and the Hoy Prospector; or. the Secret Hand of 
tlie Indian Gulch.” 

“Fred Fearnot and The Diamond (Jueen: or. Helping the Treas¬ 
ury Department.” 

“Fred Fearnot and the White Masks: or. Chasing the Chicago 
Stranglers." 

“Fred Fearnot and the Snake-Charmer; or. Out with the Circus 
Fakirs.” 

181 “Fred Fearnot Held Hack: or, the Time Terrv Failed 
Him.” 

“Fred Fearnot and the Girl of Gold: or. The Female “WAzard” of 
Wall Street.” 

“Fred Fearnot and ‘Long Duke’: or. the Toughest Man in Texas.” 

“Fred Fearnot and the Silver Syndicate: or. Heating the Wall 
Street Sharks.” 

“Fred Fearnot and the ‘W harf Hats’: or, solving a North River 
Mystery.” 

“Fred Fearnot and ‘Ned. the Xewsv’: or. The Sharpest Bov in 
New York.” 

“Fred Fearnot s Football Hoys: or. Winning on the Gridiron.” 

“Fred Fearnot and the Range Robbers: or. Seeing Justice Done.” 

“Fred Fearnot s Deal in Diamonds: or. the Strange Man from 
Africa.” 

“Fred Fearnot and the Mill Girl : or. The Factory Gang of Fair- 
dale.” 

“Fred Fearnots Snow-Shoe Trip: or. a Tough Time in the 
Rockies.” 

“Fred Fearnot and Old Mason: or, The Sharpest Fox in W all 

Street.” 
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“Fred Fearnot’s Search for Evelyn; or, IIow She Got Lost.” 
‘Tred Fearnots Streak of Luck ; or, The Gold Gang of Gilt Edge. 

" FpflPnnt. and t.lio lvantjinl’U (-lit*! • nr 1 Vmrn in f li n Rlno 


‘Fred Fearnot and the Kentucky Girl; or, Down in the Blue Grass 
Country.” 

“Fred Fearnot and ‘Nervy Ted ; or, the Pluckiest Boy in Wall 
Street.” 

L$2 “Fred Fearnot and the ‘Yellow Queen’; or, The Mysteri¬ 
ous Sign of the Seven." 

“Fred Fearnols Range Riders; or, Hunting down the Outlaws." 

“Fred Fearnot and ‘Pittsburg Pete*; or, Lively Times in the Oil 
Country.” 

Are those among some of the numbers that appear in “Work and 
Win”? 

A. If they are on the list, yes. 

Q. Then the character, in the main, is that of adventure and dar¬ 
ing? A. Not daring. Adventure. 

Q. Is it not true that most of these stones are those of most ex¬ 
traordinary daring on the part of young men. A. No; we try to 
make Fred Fearnot a model for other young men to follow. 

Q. In what way? A. In every way; lie doesn’t smoke, chew, or 
drink. 

Q. Is he a business man? A. In some ways. 

Q. And he is getting his preliminary education in tike title of 
these stories? A. \ T es. 


Q. You say it is devoted to all classes of readers. It is chiefly, 
however, devoted to juvenile readers? A. Young readers. 

A. And vour edition is how much a week? A. Forty thousand, 
about. 

Q. And of that about twenty per cent is returned? A. Yes. 
1 .S3 Q. You keep back numbers? A. A few copies. 

Q. About fifteen hundred? A. It might be two thousand. 

Q. V (Hi advertise in the issues that these may be procured by the 
people who read the issues? A. Yes. 

Q. When Mr. Heines represented you, Mr. Tousey, when he came 
to Washington, did he submit his briefs in your behalf? A. He 
did. 


Redirect examination. 

By Mr. Glassie: 

Q. What complainants, if any, do you receive from your readers 
with respect to the moral tendencies of your publication? A. I can¬ 
not recall receiving any. 

Q. Do you, on the other hand, receive any commendatory ex¬ 
pressions with regard to their moral influence? A. Yes; we have. 

Q. Have you them in the form of letters? A. Letters. 

Q. Can you produce them, if required? A. Now, T do not know 
whether we have saved those “Applause” letters or not. We may 
have them in the office: T will see when T go back if we have. We 
have a whole pack of them, thousands, not only from readers, but 

from parents. 
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Q. Ts there anything in the treatment of these adventures and 
scenes of adventure that would have a demoralizing influence 

184 upon the reader if he were a young bov? A. No. 

Q. Does your publication glorify vice in any form, or law¬ 
lessness? A. To the contrary. 

Q. Are you acquainted with the general mass of juvenile litera¬ 
ture in this country? A. T think so. 

Q. Are you acquainted with the story paper commonly published 
for use in this country. A. Yes: we also publish a story paper our¬ 
selves. 

Q. Are you acquainted with the juvenile literature of Horatio 
Alger? A. Yes, sir. 

Q. Oliver Optic? A. Yes. sir. 

Q. And other writers? A. Yes. sir. 

Q. Tn what respect docs the literature contained in your publica¬ 
tion differ in tone and character or moral tendency from those that 
I have mentioned? A. I think that our publications are very simi¬ 
lar; just as similar as they possibly could be to those of Oliver Optic 
and Horatio Alger. 

Q. Are you acquainted with the story, which is the work of Robert 
Lewis Stephenson, known as “Treasure Island”? A. T have not 
read it. 

Q. You sav vou publish a weeklv storv paper? A. Yes. 

185 Q. What is it called? A. “Happy Days.” 

Q. For what class of readers? A. Juvenile. The same 
class as “Work and Win.” 

Mr. Darlington: Tt is also stipulated that all testimony taken 
today in either of these cases, or testimony which may hereafter be 
token, will be read by cither party in the other case at any hearing 
thereof, subject to the same objections and exceptions so far as may 
be specified on the record at the time the testimony was taken. 

The Witness: T can furnish a copy of “Happy Days” if you 
would like to have it. 

Mr. Glasste: You may do that. 

Reeross-exa m i n a t i on. 


By Mr. McNamara: 


Q. Mr. Tousev. while “Work and Win don’t glorify vice in any 
way, as you state, is it not true that it narrates extraordinary adven¬ 
tures. and in general suggests the call of tin* wild? A. T should 
not think so: no. 


Q. Do they not tell stories of conquest by young men which are 
impracticable? A. Not that T know of. 

Q. Don't they, as a rule, excite boys into unrest? and excite them 
to do things that they cannot possibly accomplish? A. No. 

Q. You have a publication of “Pluck and Luck”? A. Yes. 



1 see one issue here. “Carroll Carter the Boy Lawyer, or. a Fee 
of One Million Dollars,” Ts that one of your publications? 


186 A. Tf it is on the list it is. 
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Q. “The Hoy Grain Dealer. or. The Speculator of Chicago*’ that is 
also one of vour publications? A. It is on the list: ves. 

SINCLAIR TOUSEY. 

By FRANK 1). BLACK 1STONE, 

Examiner. 


Suliseribed and sworn to before me this — dav of 


1907. 


Examiner in (-hinteery. 

Whereupon an adjournment was taken in this cast* subject to 
further notice. 

It is stipulated by and between counsel for the respective parties 
hereto that the Examiner may sign the deposition for and i ti the 
place and stead of tin* witness Sinclair Tousev. on behalf of com¬ 
plainants. said deposition to be read in evidence with the same force 
and effect as if signed bv said witness himself. 


1S< 7 estiman i/ (»n lichafj oj (oiap/ainants. 

Filed April N. 190S. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Ormond < i . Smith. Geokok C. Smith, and Cora A. Goru>, Trading 
under the Firm Name of Street A Smith. 

vs. 

Okorok von L. Meyer, Postmaster General of the United States. 

To Daniel \V. Baker. Esq.. R. Stuart McNamara, Esq., R. M. Web¬ 
ster. Esq.. Solicitors for the Defendant. 

Gentlemen: I’lease take notice that, in pursuance of the Stat¬ 
utes in such eases made and provided. \\*c shall proceed, on Tuesday, 
January 21st. 190N. at the hour of two o’clock. P. M., at the Office 
of Herbert W. Knight, a Notary Public. Prudential Building. 765 
Broad Street. Newark.. N. .1., to take, in the above entitled cause, on 
behalf of the Complainants, the testimony of the following named 
witnesses, all of whom live beyond the District of Columbia : 

Mr. Edward S. Ellis, whose address is -10 Oak wood Avenue, Up¬ 
per Montclair. New Jersey. 

Mr. Edward J. Stratemever. whose address is 171 North Seventh 
Street. Newark. New Jersey. 

Mr. John Cotton Dana, whose address is Public Library, Newark, 
New Jersey. 

Pile depositions of the above witnesses to be taken before 
INK tbe above named Herbert W. Knight, a Notary Public. 

J. J. DARLINGTON, 

Per LINTON. 

HENRY TI. GLASSTE, 

Solicitors for Complainants. 



94 


FRANK H. HITCHCOC K, ETC., VS. 


Service of the foregoing notice accepted this Kith dav of January, 
1908. 

DANIEL W. BAKER. 

Solicitor for Defendant. 


Equity. No. 27280. 

Frank 'hot sky. Publisher. a Corporation. 

vs. 

Gkokuk VON L. Meykk. Postmaster General of the United States. 

Io Daniel \\ . Baker, I>q., K. Stuart McNamara. Esq., H. M. Web¬ 
ster, Esq., Solicitors for tin* Defendant. 

< Iexti.kmex : Please take notice that, in pursuance of the Statutes 
in such cases made and provided, we shall proceed, on Tuesday, 
January 21st, KM)N. nt the hour of four o'clock. I*. M.. at the office 
of Ilcri»ert \\ . Knight, a Notary Public. Prudential Building, 7<»o 
Broad Street, Newark. N. J.. to take in the above entitled 
1<89 cause, on l»ehalf of tin* Complainants, the testimony of the 
following named witnesses. ;dl of whom live beyond the Dis¬ 
trict of Columbia: 

Mr. Edward S. Ellis, whose* address is 40 Oak wood Avenue. Up¬ 
per Montclair. New Jersey. 

Mr. Edw ard J. Stratenieyer. whose address is 171 North Seventh 
Street. Newark. New Jersey. 

Mr. John Cotton Dana, whose address is Public Library. Newark. 
New Jersey. 

1 he depositions of tin* above witnesses to he taken before tin* above 
named Herbert \\ . Knight, a Notary Public. 

J. J. DARLINGTON. 

L.. 

HENRY H. GLASS]E. 

Solicitors for Compfninonts. 

Service of the foregoing notice accepted thi< Kith dav of January, 

1908. ' ' 

DANIEL \V. BAKER, 
Solicitor for Defendant. 

Equity. No. 27279. 

Ormond U. Smith. Gkorok C. Smith, and Cora A. Ooi ld. Trading 
under the Firm Name of Street A Smith. 

vs. 

Okorok von L. Meyer. Postmaster General of the United States. 

In pursuance of the foregoing and annexed notice given in the 
above entitled cause in tin* Supreme Court of the District of 
190 Columbia.. I. Herbert \Y. Knight, a Notary Public of the 
State of Now Jersey, duly authorized and commissioned, 
certify that 1 proceeded, on the 21st day of January, in the year of 
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our Lord nineteen hundred and eight (190N) at the olliee of myself. 
Prudential Building. 765 Broad Street, in tlie City of Newark and 
State of New Jersey, at 2 o’clock, P. M., pursuant to notice (and 
in the presence of the counsel of the respective parties), to take the 
following dejKisitions, de hem* esse. 

Present: Henry II. Classic, Esq., on behalf of complainant-; Stu¬ 
art McNamara. Esq., on behalf of defendant, ami 11. M. Webster, 
on behalf of defendant. 

It is hereby stipulated by and lx*tween counsel that the notice 
taken bv the stenographer when reduced to typewriting shall have 
the same force and effect as if taken in longhand or in typewriting 
at the time of the examination, and that the person before whom 
the deposition is taken may sign for the witnesses. 

Edwaku S. Elms, a witness of lawful age. produced on behalf of 
the Complainants being by me first duly sworn according to law, be¬ 
ing examined on the following interrogatories to him propounded 
in that behalf, makes oath, deposes and says as follows, that is to say: 

(the counsel for the parties having lirst consented that the 
191 testimony taken under the said commission should be taken 
stenographieally and reduced to typewriting.) 

I)irect examination. 

By Mr. Glassie: 

V 

Q. Mr. Ellis will you please state your full name and your place 
of residence? A. Edward S. Ellis: Upper Montclair. New Jersey. 

(). You live beyond the limits of the District of Columbia? A. 
Yes sir. 

Q. Will you state whether or not you are of lawful age? A. Yes, 
1 am. 

Q. What is your profession, or occupation, Mr. Ellis? A. Au¬ 
thor. 

Q. Would you be good enough to state, if you do not mind, the 

titles of some or all of vour works and indicate briefly what their 

• « 

general character is? A. 1 could not attempt to give all tin* titles. 
1 have written perhaps seventy-five juvenile books, if not more; 
several educational books and a number of histories. 

(). Would you mind mentioning the names of the histories that 
you refer to? A. 1 have a history of the United States in ten 
volumes; several smaller school histories; story of the greatest na¬ 
tions in ten volume's. Those are the principal works outside 
19*2 of juvenile books. 

Q. Have you ever been connected with the education of 
Ikws in any capacity other than as a winter? A. Yes, I have been 
a teacher in the public schools, trustee, and was Superintendent of 
Schools in Trenton. 

Q. By whom were your works published? A. My juveniles are 
published mainly by the John C. Winston Company, Philadelphia; 
Dana Estes, Boston, and several others of less importance. 

q. Have any of your books been re-printed abroad or translated 
in foreign languages? A. Yes; they have been translated in French, 
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(Imiiaii mid Welsh: l haven't seen any others. I saw a copy in 
Wales and my juveniles are re-printed in London. 

Q. Have you received any degree from any institution of learn¬ 
ing, Mr. Ellis? A. Princeton University gave me the degree of 
A. M., for my educational writings. 

q. Mr. Ellis, are you acquainted with the general body of juvenile 
literature published in this country? A. I am. in a general way, 


yes. 

Q. Have vou read any considerable number of the issues of the 
Tip Top Weekly, published by Messrs. Street & Smith, of New York? 
A. 1 have. 


q. Look at the papers 1 now hand you purporting to he copies 
of the Tip Top Weekly, and marked respectively, exhibits No. 3, 5, 
7. and 9. Equity *27*279. and 1 wiring the file mark “Filed. 
19 * August <S. 1907. 1 R. Young, Clerk” and state whether or 
not they are issues of the Tip Top Weekly, which you refer 
to in your previous answer. A. They all are. T recognize them. 

Q. Are vou generally acquainted. Mr. Ellis v with tlie contents of 
the successive issues of that weekly publication? A. I have read a 
considerable number of them so as to familiarize myself with them. 

Q. Will vou he good enough to state to what those issues are de¬ 
voted? A. They are devoted, so far as I can ascertain, to the ex¬ 
ploitation of manly sports, school life and American boyhood. They 
are essentially American in that they are expositions of boy life 
which we all recognize, all of u> having been hoys once. 


q. Can you describe succinctly by way of summary, from your 
reading what character of stories i> contained in these publications? 
A. I read a large number. 1 find they all teach sturdy manhood, 
temperance, integrity, truthfulness and hold up the highest ideals 
of boyhood. 1 never found an oath or the remotest concession to 
fltnt mav Ik* called passion. J he married relations, the duties of 
children* to parents and teachers, the right conduct between t boys, 
are all taught in emphatic and unmistakable terms. I cannot help 
saying that in my opinion novels that are now issued and for which 
the public pay a dollar or a dollar and a half a volume do a 
thousand-fold more harm by corrupting bovs and girls 
194 than could be done by one of these* publications provided 


they kicked nine-tenths of the merit they now possess, 
q. Well. what, if any tendency towards immorality do you find 
in these publications? A. There is not the slightest tendency 


towards immoralitv. 

q. What is there towards demoralization of a hoy’s sense of duty? 
A. They teach in the clearest terms the Golden Rule. Recognized 
American sports, such as base-ball, foot-ball, boating, skating, hunt¬ 
ing and all that is so attractive to boyhood, and the author never 
leaves any doubt of his condemnation of profanity, drinking, dis¬ 
respect to parents, untruthfulness and even smoking. For in¬ 
stance. on my way here to-day 1 read a story entitled “Dick 
MerriwelVs Regret.” This is one of the most touching stories that 
I ever read. It. is the story of a boy in college who was lonely and 
without friends, who suffered so much from hazing that he got 
pneumonia and died. The effect* of h\< death upon the other stu- 
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dents was to make them thoughtful, more kind, more charitable, 
and to benefit a hoy in every respect. 1 agreed with Mr. Stratameyer 
that neither of ns could read it without feeling a lump in the throat. 
It is elevating and instructive and cannot fail to do good. 

H Mr. Ellis, how do the stories in the Tip Top Weekly compare 
in respect to their general character with the stories contained in the 
generally recognized monthly magazines? A. I would say 
that in the magazines the character of the fiction is fitful 
and uncertain: sometimes it is of most excellent quality. 
Sometimes it is the opposite. In the Tip Pop Weekly the character 
of the stories is always unexceptional. It is not necessary for the 
parent first to read one to satisfy himself whether it is safe to put 
them in the hands of his boy or girl. As regards magazines and 
current fiction, this is always necessary. 

(j. In American literature are then* certain works recognized and 
known as standard juvenile fiction? A. Yes. 

(J. Can you state from your reading of the issues of the Tip Top 
Weekly bow tin' fiction contained in it compares in point, both of 
moral tone and of literary quality with the generally recognized 
standards of juvenile fiction? A. Very favorably indeed. T re¬ 
peat that in moral tone, there can be no criticism. This is the re¬ 
sult of a thorough and critical examination on my part. 

(^. Are you familiar with the publication known as the Youth’s 
Companion? A. I am: I have been a contributor to it. 

Q. Is it recognized as a juvenile journal of the better sort? A. 
The Youth’s Companion is both a juvenile and an adult journal; 
it caters to both tastes and probably stands at the very front as a 
publication for young and old. They claim that the paper is for 
use for those from fourteen to twenty-one. 

HM> (^. Again referring expressly to the juvenile matter in the 
Youth’s Companion, how would you >ay that the fiction in 
the Tip Top Weekly compares with that? A. Well, I should give 
the Youth's Companion in literary merit a higher plane, but not 
morally. 

(J. So that the difference between the two would be a mere ques¬ 
tion of literarv taste? A. That is it exaetlv. 

0 

(^. Now. taking the whole field of juvenile fiction from the purely 
literary point of view, how does the fiction contained in the Tip Top 
Weekly rank? A. Abreast of the best. If Street & Smith would 
charge a dollar or a dollar and a half for a gilt binding and choice 
engravings, among the ultra-critical—that would in my mind give 
it a standing in the book market. 

(^. What is the class of readers who buy and read this publication? 
A. Well. 1 should say boys, girls, men and women; I think they 
include all classes ami all ages. Very few men can forget they have 
been boys. I know that a great many mothers are fond of them 
and I have found that what pleases a boy is pretty certain to please 
a sister. 

Q. Have you found anything in these publications that would 
make the reading of them by girls and women inadvisable? A. 
Not a word. They are clean, pure and elevating. 

(I Have you bad any experience with the management of Sunday 
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School libraries, or the selection of books for them? A. T have, 
considerable. 

197 Q. Can von state how. in point of moral tome, the fiction 
in the Tip Top Weekly will compare with the books or stories 
of a juvenile character generally contained in and recognized a.s 
proper tor Sunday school libraries? A. It is equal to the best and 
superior to nine-tenths. 

(). You are not connected now with anv Sunday School librarv? 

» • i i 

A. Not ju>t now. I have been within two or three veal’s. 

Q. Suppose I ask vou whether from a literary standpoint the* 
Tip Top W eekly i> a periodical or a book? A. I think there is no 
doubt that it is a periodical, the same as the Saturday Evening Post. 

Q. Do you know whether tin* demand for it is a periodical de¬ 
mand or similar to a demand for a book once published at a single 
stroke and left on the market for -ale? A. So far as 1 know it is a 
periodical demand: one read- one and is looking next week for the 
continuation of the same story. 

Q. What distinct (dements of periodicity or continuity do you find 
in these stories? A. Well, the main characters and their friends 
appear in each issue: their adventures and experiences being so 
changed a> to meet the demand of tin* readers. 

Q. Do you know, or can you state any matter or thing not already 
included in your testimony which is material to the issue in this 
cause? Or of advantage to either of tin* parties thereto. A. 
19,S 1 cannot think of anything. 

0 r< >ss-examination. 

l»y Mr. McNamara: 

Q. Mr. Ellis, you are an author? A. Yes. 

Q. You are a publisher? A. No sir. 

(j. Never have been? A. Oh. I ventured once or twice in it and 
got busted—1 could say that I am not a publisher and never have 
been. 

Q. Then the answer.- you gave on direct examination had no ref¬ 
erence to the publisher s -tandpoint? A. No. 

Q. Now. you have written several books for boys? A. Yes. 

Q. Were they educational stories? A. Some of them. 

Q. And some fiction? A. Yes. 

Q. Were they what are known now as reference books in the 
school? A. Similar to them yes. 

Q. You have not the fortune or misfortune of being a contrib¬ 
utor to the Tip Top Weekly, have you? A. Not the present work. 
I never wrote for that. 

Q. Do you know of any school where tin* Tip Top Weekly 
199 is kept as a reference book for tin* young? A. 1 do not. 

Q. You say you wore connected with some Sunday school 
at one time? A. Yes sir 

Q. You have since retired? A. Retired. 

Q. Do you know whether they had the Tip Top Weekly on file? 
A. I think that the time that 1 was connected with the Sunday school, 
they were not published, it i- now a number of years. 
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Q. How long ago. limy 1 ask? A. The* last Sunday school that I 
wits connected with, was three or four years ago, and that had no 
library at all. The one that had a library was fifteen or twenty vears 

• i *' «/ 

ago. in Trenton: we had a library, hut at that time 1 assume these 
were not published. 

Q. Do T understand you to say that two or three years ago you 
had some connection with a Sunday school? A. Yes, in Montclair; 
they had no hooks at all. 

Q. None at all? A. None at all. 

Q. Now, your opinion of the character of the Tip Top Weekly 
is that it recites manly sports—instances of school life and American 
boyhood. Does it idealize those conditions? A. Well. 1 should 
say yes. to a certain extent: the characters and heroes possess those 
qualities which are ideal ones for bovs: this main character 
‘200 never swears, never drinks, does not even smoke; he never 
shows disrespect to his parents: is not a brawler; will fight 
to defend an innocent person. Some of his adventures are sensa¬ 
tional. but truth is stranger than fiction and I should say that they do 
idealize the noble qualities of boyhood. 

Q. Do they not on the other hand idealize what is impossible of 
fulfillment by nearly (‘very boy? A. Why. I do not assume that 
it is impossible for a boy to be truthful, respectful, honest.—live with 
the Holden Pule. That is what it is. I am not prepared to admit, 
on that assumption, that it is impossible. 

Q. You misconceive my question. It is. if their stories do not 
idealize what is impossible to the average boy? A. 1 do not see 
wherein they do. 

Q. Have you read the following stories? Frank Merriwell’s Col¬ 
lege Chum, or the Charm of Coehcta: Dick Merriwell Lion Tamer, 
or Ate. Queen of the Air: Dick Morriwcll’s Skill, or The Prince of 
the Pistol. Dick Merriwell’s Joke or Fun with the Jumping French¬ 
man. Dick Merri well’s Hurdling, or the Star and the Satellites? A. 
T have read a good many, but 1 do not recall those that you have 
named. 

(). Have von read the storv of Dick Merriwell, the Bov Lawyer, 
or how lie Won a Million Dollar Fee? A. No. 

Q. Do you consider that the commendation you have supplied 
to the stories would apply also to the ones I have mentioned? 
201 A. 1 presume it is quite probable that among them are some 
that it would not apply to. 

Q. Do you consider those stories helpful to the young? A. Yes. 
On the principle that you ought to hitch your wagon to a lode 
star—you may not get there, but you may get nearer than by hitch¬ 
ing it to a donkey. 

Q. The man who wrote that. Emerson,—is not generally read by 
the voung? A. T should think not. 

Q. Don’t von know he is not? A. Pretty certain. 

Q. Nor by the elder? A. No. 

Q. They are esoteric, or have a hidden meaning? A. Yes, that is 
what T call transcendental aspirations—whatever that means. 

Q. As a matter of fact, then don’t you think that these stories 
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incite boys to do things that they cannot uccompftsh? A. Not nec¬ 
essarily. 

Q. Well, practically. Do you write stories of that kind? A. I 
try not to. 

Q. Don’t they as a rule incite a little opposition to parental author¬ 
ity, or incite desire to become a soldier of fortune; don t all stories of 
Dick Merriwell’s Escapade on the Wall of China, or his murdering 
the bandits of the west—don't they urge the boys to do sotne- 

202 thing that they cannot possibly accomplish? A. I say that 
depends on the boy. 

Q. Do you know to what extent these stories are read by boys? 
A. Only in a general way. 

Q. In that general way what is the class of Imys who read these 
stories? A. Well. 1 should say the boys that read them are the 
ones that should read them—who have not the facilities that the 
sons of well-to-do persons have. ft is like an uncouth father teach¬ 
ing his children: lie gathers his poor ragged hoys around him and 
tries to teach them lessons that do not demand ability—and these 
are read bv boys who otherwise would l>e running the streets and 
going into saloons and deals with a class that is not reached by the 
dollar and a half hooks and the dollar and a quarter books. 

Q. The messenger hoys.. 1 believe, read these stories. A. A es. 

Q. Now these stories are generally on sale at railroad stations and 
public places? A. Yes. 

Q. As T understand you. you say that if a gilt binding were put 
on these books and a nice* engraving, and a dollar and a half charged 
for them they would be bought by any class? A. A es. 

Q. Then are these appearances the only difference that you dis¬ 
tinguish between these stories and “Three A\ ceks”? A. These stories 
are superior. 

203 Q. They have better moral tone? A. Acs. 

Q. From the standpoint of su|>eriority as a story, how do 
thev compare with the Masquerader? A. They are continuous and 
the Masquerader is one story complete: you read it and end it and 
lay it aside. 

Q. Have you road the Circle? A. No. 1 haven t read it. 

Q. Have you read Tom Sawyer? A. Acs. 

Q. Huckleberry Finn? A. A T es. 

Q. Tom Sawyer Abroad? A. T do not think 1 have read that. 

Q. Thev are all the same figures and heroes arc* thev not? A. 
Yes. 

Q. Separate books, are they not? A. Certainly. 

Q. You never were beguiled with the idea that they wore maga¬ 
zine?? A. Not unless they were issued from week to week, or even' 
month. 

Q. So that if thev were issued every week or month and had not 
sold for a dollar and a half, they would be periodicals? A. Yes. a 
periodical. 

Q. That is your idea? A. Webster’s also. 

Q. Do you know the etymology of a periodical? A. A r es. 
Q. “Peri'' and “odo>” is it not. Tt means in Creek a place 
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t<> stop. That is tin* etymology of periodical, is it not? A. 1 can¬ 
not tell you; 1 mn very glad to learn it. But if we take the word 
sophristry. it originally meant correct reasoning, now it means the 
opposite. 

tj. Now. if these stories had been brought out at a regular time 

and followed regularly—I mean the stories of lluck Finn, and Tom 

Sawver and Tom Sawyer Abroad—those three—from your stand- 
• • • 

point, they would he considered periodicals? A. That would he 
hard to say. There are three* of these, hut if some one published 
them one a week. 1 would call them jieriodieals. 

B Are you familiar with the Fdsie Dinsmore stories? A. I am 
not. There is no end to them. 

Q. Bo you know how many hooks there are in the series? A. 
No. • 

B. As a matter of fact there are oyer ’20 in each series. They are 
published separately. Elsie’s Girlhood. Womanhood- Marriage. Chil¬ 
dren. ( Jrnnd-Ghildren and so on; do you consider those hooks peri¬ 
odicals; they have published twenty or thirty or forty. A. How are 
they issued? 

Q. In book form. A. How often? 

20."i (J. I cannot tell you that. A. There is the question. To 

my mind if they were issued week by week, so long as they 
continued 1 would call them periodicals, hut if they were issued as 
I am quite certain they were.—months apart, those are not peri¬ 
odicals. 

(}. So that the question of time would play a considerable part in 
your estimation? A. I think so. yes. 

Q. But if these hooks should appear every two or three months 
and they ran through a series of twenty or thirty, you would call 
them periodicals? A. Well. 1 think throe months is too long a 
period. 

(}. Do you know how many times a periodical must issue accord¬ 
ing to law? 

Mr. Glassie: Objected to as the witness was not asked as to his 
understanding of the requirements of law. he was asked as to the ex¬ 
tent of his understanding of the literary sense of the word. 

Mr. McNamaka: He can answer the question by saying that he 
does not know the requirements of law. 

Witness: That is right. 

(J. Your testimony. 1 belieye. as to the character of the maga¬ 
zines was that the magazine as a rule is fitful and uncertain; what 
do you mean by that. Mr. Ellis? A. Well, where a magazine has 
to cater to all sorts of tastes, some are objectionable—some of the 
worst 1 eyer read—then you will come across an item that is classi¬ 
cally pure. You don’t know. T take lots of them, and I would want 
to look through them and he sure before I gave one to my 
20fi children of what he or she was going to read. But if I had a 
good sturdy boy and wanted him to read a good story T would 
not hesitate to let him take a Tip Top book. 

H. Now in the magazines you have a mixture, is it not? A. Yes., 
certainly. 
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<L You have none of those features in the Tip Top Weekly? A. 
1 think there is a little in the haek part: but not to that extent; it is 
practically one story running right through. 

Q. Do I understand, Mr. K11 is. you have not given any testimony 
as to the act of 1 STD. defining tin* different classes of mail matter? 
A. No. 

Q. Another question occurs to me. You are familiar with Irv¬ 
ines' Sketch Hook? A. Yes. 

Q. There are many stories contained in that hook? A. Yes. 

(J. Hut they are all complete in themselves? A. Yes. 

Q. Now. if you published those stories separately would you not 
have the same sort of a story? A. No: they are like separate books, 
several small books: this is a continuous story. 

Q. So that the fact that Dick Merriwell appears in two or three 

stories makes it continuous. A. Yes. 

*207 (J. You are familiar with the writings of Dumas? A. I 

read a good manv. ves. 

« ' • • 

(J. Do you find the same characters appearing in “Twenty Years 
After" whom you met in “Three Musketeers”? A. Yes. 

(}. Are you familiar with Lytton's story of tin* Pelhams? A. I 
* v *ad it manv years ago. but 1 do not recall ii now. 

D- Do you recall the story of the Devereaux? A. No. 

O. You don't recall that the same character occurred in both 
books? A. No. 

Q. You are familiar with the Leather Stocking Tales? A. Yes. 
Q. You are familiar with Louisa Olcott's Little Men and Little 
Women? A. Yes. 

Q. They have considerable vogue? A. Yes. 

(J. And the same plot and characters are there? A. Yes. 

(}. Such also is true of Edna Lyall? A. Yes. 

(j. In Donovan. fSolden Days and kindred books? A. Yes. 

(j. You wouldn't call those ]>eriodieals would you? A. No. Not 
unless they appeared that way. 

2OS Redirect examination. 

By Mr. fi lassie: 

Q. If. as a matter of literary selection, one were compelled to put 

out of the eategorv of decent fiction all stories in which a series of 

* « 

impossible events was dealt with, how much, in your judgment as a 
man of letters, would vou have to exclude from the whole lot of fie- 
lion? A. 1 should say offhand probably three quarters. 

Recross examination: 

(J. Are you familiar with the Riverside series? A. W hat do those 
include? 

Q. Byron and Keats and that class. A. Y\*s. 1 have gotten most 
of the poets. 

(J. They came out in publications everv month? A. Lots of 
them by Lamb. tVnnyson. and so forth? 

(J. Yes. Now they appeared coming from the house of publica¬ 
tion and were issued regularly and they contained these printed 
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publication:*: would you call those periodicals? A. Well, wasn't 
there a set of them published? 

0 ^ es. A. Well., they had a beginning and an end : they 
stopjM'd. 

EDWARD S. ELLIS. 


Sworn cV: subscribed before me the 31st dav of March A. D. 1908. 

HERBERT W. KNIGHT. 

X of nr if 1*0 b/ir of A. ./. 


209 Kdw.\ki> Stratkmkykr. named in the notice as Edward J. 

Stratamyer. l>eing produced on behalf of the complainant 
and dulv sworn, testified as follows. 


Direct examination. 

By Mr. G lassie: 

0. Please state vour name. Mr. Stratcmeyer, in full. A. Edward 
Stratemeyer. 

Q. Your place of residence? A. Newark, New Jersey. 

Q. What is tlie Street and number? A. 171 North 7th Street. 

(J. You arc a non-resident of the District of Columbia? A. I am. 

(J. What is your present occupation? A. 1 am an author and 
literary agent. 

(J. Would you mind stating the titles or indicating briefly the 
character or nature of the different books you have published or 
the literary work that you have done? A. I have written about 
eighty hooks for boys. 

Q. What connection if any did you have with the late Horatio 
Alger. Jr.? A. I finished up the books that Mr. Alger left unfin¬ 
ished at his death. 

Q. Horatio Alger was the author, 1 believe of a large number 
of juvenile books or stories? A. Yes, Mr. Alger wrote prob- 
210 ably a hundred or more books for boys. 

(J. Can you state, Mr. Stratemeyer, how Mr. Alger’s hooks 
for hoys were regarded in the literary world? A. Well, at one time 
Mr. Alger's works stood in the front rank of juvenile works. Of 
late years they have been more or less superseded by !>ook.s that are 
more up to date. 

Q. In other words, their sale is not as great as it was formerly? 
A. Not the sale of copyrighted, high priced books. 

Q. How an* they regarded from the standpoint of literary merit 
and moral tone now? A. The moral tone is unexceptional and the 
literary merit is on the whole quite good. 

Q. Are they to he found in libraries, public or Sunday school, 
generally throughout the United States? A. To the best of my 
knowledge they were to be found in a large number of libraries some 
years past, but they have been superseded by works that are more 
up to date. 

Q. What was the rank, Mr. Stratemeyer, in the world of juvenile 
fiction, of the works of Oliver Optic? A. “Oliver Optic” during his 
life was one of the most popular writers of books for boys. 
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Q. All of these hooks. I infer from your previous answers have 
been replaced by newer works and of fresher interest? A. Yes. 

Are you acquainted generally with the body of current juvenile 
fiction? A. 1 am. 

-11 Q. I believe that you yourself have contributed to Ameri¬ 
can juvenile fiction as you have already indicated, to a great 
extent? A. Yes. And I have handled a number of productions of 
various authors through my literary agency. 

Q. Have you read a considerable number of the issues of the 
Tip Top Weekly? A. I have read about ninety numbers; all of my 
own selection. 

Q. Look at the papers I show you marked Exhibits 3, 5, 7, and 9, 
Equity *27279 bearing the file mark. "Filed August 8, 1907, J. R. 
Aoung Clerk purporting to lx* issues of the Tip Top W eekly for 
duly <>, 1907. dulv 13. 1907, Julv 20. 1907. dulv 27. 1907; is the 
Tip Top W eekly to which you refer the same Tip Top Weekly of 
which these are copies? A. It is. 

D- Are you acquainted, from your reading of them, with the 
character and contents of the publication as a whole? A. 1 am. 

D- Can you say to what this publication is devoted? A. It, as a 
publication is devoted to the doings primarily of two brothers. Frank 
Merriwell and Dick Merriwell. and take in their ad ventures at Hoard¬ 
ing school, college, on the athletic field, in camp, out hunting, and 
on the water, ami also occasional trips to foreign countries. 

Q. Can you state what is the general character of the stories and 
the subjects to which they relate? A. So far as I have been 

212 able to ascertain the stories are clean, pure, up to date stories 
ot Ixivhood life. They advocate tenqxTance. proper regard 

for parents and for teachers: they preach against gambling, against 
excessive hazing in school, against smoking, and one in particular 
taught a strong lesson against the use of cocaine. 

(J. What sort of character is held up in these stories as the ideal 
for American youth? A. 'Pile ideal is that of an American boy 
who is manly in tin* hot sense of the term, has a proper regard for 
the feelings of those around him and who wishes to do what is right 
under all circumstances. 

Q. W hat effect upon the character of its readers are the stories 
in the 1 ip 1 op \\ eekly calculated to have a.- compared with the 
stories contained in the generally recognized juvenile fiction pub¬ 
lished in this country? A. The stories in the Tip Top Weekly are 
calculated to elevate boys and to make them truthful, honest, up¬ 
right. and in those particulars they are fully the equal of the best 
of boys' books. 

Q. Are you acquainted with the contents and general character 
of the Youths* Companion? A. Only in a general way. 

Q. Can you state from vour knowledge of that and from your 
knowledge of the Tip Top Weekly, how the stories in the Tip Toy* 
Weekly compare with the boys’ stories in the Youths’ Companion? 
A. From a literary standpoint 1 should say that the stories in the 
Youths’ Companion were more on an equal level than those 

213 of the Tip To|> Weekly, the latter being perhaps not so even, 
but from a purely moral standpoint and from an uplifting 

standpoint, the Tiy* Toy* Weekly stories are as good as anv. 
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Q. How do (lie stories in the Tip Top Weekly compare in point 
of literary excellence* with the stories in the popular ten and fifteen- 
cent magazines, for instance? A. My opinion is that the stories 
in the Tip Top Weekly. or at least a very large proportion of them, 
are better from a purely literary standpoint than many of the stories 
in the popular ten and fifteen cent magazines, and from a moral 
standpoint they are fully as good. 

Q. Considering these stories in so far as they deal with adventure 
and that sort of thing, how do they compare with the general body 
of juvenile fiction? A. I should say the adventures were of a very 
similar character. In the Tip Top Weekly, however, the tendency 
is towards a series of adventures rather than the exploiting of a 
single adventure in all its parts, which gives a very rapid action and 
consequently concentrates the interest. 

tj. In dealing with the series of adventures is there anything done 
to keep the interest going from issue to issue? A. This line of 
stories is to a large extent one story divided into sections, each sec¬ 
tion being an issue of the Weekly, or occupying an issue of the 
Weekly. In other words the whole line of stories is a story of the 
two Merriwell brothers and their companions. 

Q. Are these* same characters carried forward through successive 
issues? A. These main characters and their friends appear 
214 in all the issues. 

(J. Who read these stories. Mr. Stratameyer? A Pri¬ 
marily boys, young men. and 1 have heard that quite a number of 
girls and quite a number of older folks read them. 

Q. To what audience are they primarily addressed? A. Boys 
and young men. 

<J. Now. in dealing with adventures that may in any respect bor¬ 
der on the marvellous, is there anything in these stories tending, 
from a literary or ethical standpoint, to produce an unhealthy at¬ 
titude of mind in boys and young men? A. In reading over these 
stories. I have found nothing in them which would be in the least 
detrimental to cither a boy's imagination or his moral suscepti¬ 
bilities. nor have 1 found anything which would tend to corrupt 
him in any way. 

(}. Have you read Robert Louis Stevenson’s Treasure Island? A. 
I have. 

Q. You will recall, of course, in that story that he deals very 
largely with pirates, mutineers and buried treasure? A. Yes. 

Q. Do you find in tin* Tip Top Weekly, in its stories of adventure, 
subjects more exciting, or in their nature more out of the ordinary 
line of human conduct than those that are dealt with in Treasure 
Island, for instance? A. I have found nothing in the Tip Top 
W’eeklv which was more sensational than certain portions of Treas¬ 
on* Island : nothing which was any more out of the ordinary, 
21 ”> nothing which was as truly exciting, as the scenes in Treasure 
Island. 

Q. Can you state. Mr. Stratameyer, from your general acquain¬ 
tance* with Juvenile fiction, whether or not adventures of an exciting 
nature are or are not a staple subject for treatment? A. Fully nine- 
tv-fivc per cent of the juvenile literature of to-day contains more or 
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less of aelventure and those adventures, if properly treated are not 
detrimental in any way, in my opinion, to the reader. 

Q. Is what you have just said of current, juvenile fiction also true 
of juvenile fiction—of the best? A. It is 

Q. Will you state. Mr. Stratameycr. whether you regard the suc¬ 
cessive issues of the Tip Top Weekly as a hook or as a periodical? 

Mr. McX am aha: Objected t<». If. it assumes that this witness 
knew as to whether the Pip Top W eekly is a periodical in law. If 
the witness he shown t<> he qualified it might have a bearing on this 
question. 

Mr. (iLassik : By the question I mean whether it is a book or a 
|>criodieal in the ordinary sense of those words. 

A. 1 regard the Tip Top Weekly as a periodical the same as I 
would the regular magazines. It contains a long story and several 
short articles, and in this regard is similar to Lippincott s Magazine. 

Q. dan you state from your knowledge of this publication and its 
circulation whether or not the demand for it is a periodical 
21<> demand? A. From my own knowledge I should say that 
the demand for this was a steady weekly demand, the people 
buving one issue looking generally for tin* next. 

Ore iss-examination. 

Bv Mr. McNamara : 

Q. Mr. Stratameycr. you write under a pen name? A. I do some¬ 
times. 

(J. What is it. please? A. Arthur M. Winfield. 

Q. Who publishes your hooks? A. The* majority of my books 
are published by Lothrop. Lee iV Shepard t o., of Boston. Those 
are under my name. 

Q. Have you any books appearing recently? A. I have three 
books. 

(). This is your profession? A. It is. 

( l . You have been engaged writing hooks for some time? A. 
About fifteen years, books. Previous to that, serial stories, for ten 
years before that. 

(). Sn your experience covers about twenty-five years? A. Yes. 

Q. During any or all of that time did you write for tin* Tip Top 
Weekly? A. I did not. 

217 Q. l)o you know anybody who did? A. Wed, years ago, 
when the Tip Top Weekly was first started. I knew a gentle¬ 
man who was supposed to write* those* hooks: I haven’t seen or heard 
<»f that man for probably five* or six years. 

Q. Who was lie? A. He* was a man named Patten. 

Q. Whe*re efeu*s he* live? A. I don't know. 

Q. Where did he live when you knew him? A. I think he was 
staying in New Ye>rk. 

Q. Was Patten the name he was writing under or was Patten- 

A. Interrupting.) N<>: Patten was his own name. 

Q. What name did lie write under? A. Stamlish. 

Q. Did you ever know anybody else* who wrote for these papers? 
A. Not to mv recollection. 
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Q- Practically it is a one man affair, is it not? A. I don't know 
who has been writing these stories tor five or six years. 

^ on are in professional literature and writing juvenile sto¬ 
ries? A. Yes. 

A on have a general knowledge of matters within that prov- 
inee? A. Yes sir. 

Then you know nothing at all about this Tip Top 
*2is Weekly? A. Xo sir. that is in so far as publishing it is con¬ 
cerned. 

(}. Then what do you mean by testifying here to the demand for 
this publication? A. I know there is a large demand. 

(}. How do you know that? A. I see it being sold. 

Q. Ho you stand around and watch it? A. No. but I have seen 
them sold. 

Q. They tell you they make sales? A. Yes. they tell me they 
make sales and I have seen them -ell it. 

(}. So that your knowledge i- only gathered from what you have 
observed when von were standing around a news stand where the 
Tip Top W eekly was on display? A. Not all together. 

Q. Well. now. what other opportunity—what other source was 
there? A. Well. 1 have met a number of bovs who road the Tip Top 
W eekly and who buy it. 

And you took their word for it? A. 1 took their word b<*eause 
1 have heard them speak of the stones that are in it. 

Q. Have you read those hook- yourself? A. 1 have road a number 
of them yes sir. 

(J. Some ninety. I believe? A. Some ninety, yes sir. 

Q. You are familiar with the titles that appear upon the 
21b hack of one of these issues? A. In a general way. yes. 

Q. Well, have you read all these? A. The numbers 
that I read were part of the first numbers, and then some that have 
been published within the la.-t four or live months—three months— 
last three months. 

(J. Now you consider- A. (Interrupting.) Of course I wish 

to qualify that statement by saying that I did not read ninety books 
word for word but I have read a number of them through and the 
others I have read parts of. 

(>. Well, you have read them enough to get an idea? A. A cs. 

(,). From vour knowledge then thus gained you consider the influ¬ 
ence of those books beneficial? A. llenefieial rather than detrimen¬ 
tal. yes. 

(J. You consider them as beneficial because they tell of the ex¬ 
ploits of boys in China, exploits of boys taming lions, holding up ex- 
pi*es< trains, encounter- with bandits, and of tricking the shrewd 
foxes in Wall Street, and heading bands or going on the stage and 
barn-storming? 

Mr. (i lassie : 1 want to object to so much of the question as as¬ 
sume that any story of this series deals with boys holding up 
trains. 

Mr. McNamara: I withdraw that. I might say that 1 am handi¬ 
capped by not having here more of the exhibits. as 1 had in the last 
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session. They have the titles on the hacks, and I am sure of those T 
named, with the exception of the holding up of the express 
train. 

220 A. Well, in answer to that. I would say that I cannot find 
any objection to a bov reading of adventures in China 

Q. (Question read.) Of hick Merriwells skill or The Prince of 
the Pistol._the lost Senorita: Frank Merriwell’s Talisman or the 
(. harm of Cocheta. or Dick Merriwell s Joke or fun with the juinp- 
ing Frenchman, or Dick Merri well s Hurdling or the star and tin* 
satellites, or Dick Merri well as a boy lawyer, or how he won a 
million-dollar fee? A. T see no objection to a story of lion tamin 
if properly told, because the taming of animals is a very interesting 
subject, and a very beneficial subject. 

Q. For a man who intended to follow a circus. I suppose? A. I 
never do, but I like to read about it. 

Q. Is there anything beneficial in it for a boy who intends to he 
a useful man? A. There might be. 1 have found nothing in those 
stories in which the heroes hold nj> express trains. As regards 
bandits, that would depend largely on how the story was told and 
what the plot referred to. Tn the west and in the south it has been 
necessary on more than one occasion for people of good moral stand¬ 
ing to hold up bandits if they could. Regarding the tricking of the 
shrewd foxes of Wall Street, that is a new thing to me. 

Q. Can you not give any answer to that? A. Xo more than what 
T have just said. As regards leading bands. \ consider some of our 
best young people are good musicians and have a right to 

221 show their abilitv and a storv on those lines is not detrimen- 

• • 

tal. For the same reason some persons have no objection to 
stage life, although 1 personally might have. Marksmanship is also 
beneficial both to voting and old. 

Q. In the militia or regular army? A. 1 have heard the colonel 
of a regiment say that he always liked a hoy to shoot. About the 
story of Frank Merriwell s Talisman—I didn't read it. 

Q. Have you read the others you have talked about? A. I have 
read some of these: the Dick Merri well and Frank Merri well stories 
contain scenes similar to each other. The titles 1 do not recall. 


Mr. Glassik: I object, because the witness was directed to the 
titles of subjects contained in these stories and the question was 
whether the subjects were properly treated or beneficial. 

Mr. McNamara: The witness has not seemed to hesitate because 
he had not read them. 

Witness: I cannot give an opinion on something I do n<>t under¬ 
stand. 

Q. Would you say that a youth without your experience would 
understand this better than you? A. I sav I do not know what you 
refer to by the simple title of this story. 

Q. A 7 on cannot say from the caption whether it would be benefi¬ 
cial or not? A. I cannot say. from the title. 1 do not recall that 
storv bv its title. Nor do I remember Frank Merriwell’s Joke, or 
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. ^ 1,11 "ith the jumping Frenchman. In regard to hurdling 

**““ T would say that l remember reading one story in which there 

was hurdling and that was a good story from every point of 

view. 

Q. W as that this story? A. That, I cannot say. 

\\ hat do you know about this story? A. That I cannot say. 
Q. Aon don’t know? A. L cannot say whether I saw the story 
ul D°t. I know nothing about the story of Dick Merriwell as a 
lawyer. 

Q- Now. Mr. Stratameyer. you say that these books instill a re¬ 
gard tor parents and teacher and tell clean, pure, up-to-date stories 
of boyhood life: in giving that view, you of course have been unable 
to take into consideration these different fanciful stories whose titles 

I have just read to you and which you say you have- 

A. (Interrupting.) There are. if I remember rightly, over six 
hundred numbers of this library and. as 1 have stated. 1 have only 
read or looked over critically about ninety numbers, so there are a 
great many of which l know nothing. 

Q. So your opinion is apt to be modiiied considerably is it not, 
after you have read some of the other stories? A. Not very materi¬ 
ally. because 1 picked out those that I did read and looked over them 

mvself. 

« 

Q. Have you any knowledge whatever of these stories whose titles 
1 have just read to you? A. No. 

223 Q. Then do vou give this criticism to the series as a whole? 
A. Yes. 

(). Did you read any in these ninety odd bonks with names simi¬ 
lar to those I have read to vou? A. Thev are all called Dick Merri- 

t • 

well or Frank Merriwell. 

Q. I know: but as to the specific title of the story? A. The spe¬ 
cific title 1 cannot state. 

Q. So that you have no strong recollection of any specific story 
you have read? A. 1 have a general recollection of all the stories. 

(). That is the general criticism you have given? A. Yes. 

Q. And among the stories which you have read- A. (In¬ 

terrupting.) There have been stories similar to them which I have 
read. Not having read these I cannot say. 

Q. Now. if these stories were of unusual bearing, or dealt with 
enterprises wherein a boy should not be engaged: would that modify 
your opinion? A. If those were not up to the standard of what I 
have read, they would certainly modify my opinion. 

Q. So that in the absence of knowledge of these other stories your 
opinion must he modified? A. I did not say it would be modified. 
Q. Only apt to be modified? A. It might be modified. 

224 Mr. McNamara: Now, without waiving objection, as to 
whether he has testified it is a periodical and not a book T 

want to ask if you consider this Tip Top publication the same as an 

ordinary magazine. 

Witness: I would say similar. 

q Generally? A. I certainly consider it similar to weekly pub¬ 
lications. 



110 


FRANK II. HITCHCOCK, ETC., VS. 


Q- In your testimony you ust‘d I lit* words “the same as a regular 
magazine; do you differentiate the Tip Top Weekly from a regular 
magazine? A. I should say. considering its contents. T would not 
consider it different from some magazines, particularly Lippincott’s 
magazine, because they contain, as the Lippincott (lot's one long 
story and some other stories. 

(y A good many other stories? A. Some. 

Q. Does “Lippincotts" have one long story and then two covers? 
A. The long story makes up the principal jKirtion of the magazine. 

Q. There is a long story in the Smart Set? A. Yes. 

Q. A French story in Smart Set? A. \ am not familiar with 


the Smart Set. 

Q. The mere occurrence of a 


French storv even* 

* V 


month in 


a 


magazine 


Mr. (Ji.AssiK (interrupting): I want to ask counsel whether this 
question is based on the assumption that the publication of 
one other story or two other stories in a publication, the sub¬ 
stantial contents of which is one story, would make that pub¬ 
lication a magazine. 

Mr. McNamara: Counsel is not on the stand and this question is 
predicated on witness’ statements that he considers this the same as 
a regular magazine. I am trying to find out what is a regular 
magazine. 


<y I will explain myself. You said that Lippincott’s had one long 
storv; now it is a fact that Lippincott had a long story every month, 
making it appear to you the same as Pip Pop Meekly? A. In so 
far as that similarity exists. 

D (’an vou find anv other distinction between Lippincott’s and 
the Tip Top Weekly. A. Yes. the Tip Top Weekly is a general 

publication and the Lippincott as a publication- 

Q. Is the Lippincott what you term a regular magazine? A. It 

Q. Is the Tip Top Weekly what you term a regular magazine? 
A. No: I should say a weekly publication. 

Q So the distinction was the weeks and the months? A. In re¬ 
gard to the time. yes. 

q Tell me everything you meant when you said it was a regular 
magazine? A. In so far as it was published at stated intervals. 

q I understood you to say that this series was practically 
o-jt i one large story divided into a number of small stories, and the 
same two men, their associates and friends appear in all, is 

that correct? A. That is right. ... . .. . T 

(j. And on that account you say it is in reality a periodical. Is 

that correct? A. On that account the Tip Top Weekly is a peri¬ 
odical? , . , ., 

(j y ( . s \. Not. all together on that account but because these 

stories are connected and are looked for from week to week b\ the 
readers of this periodical: and the fact that this periodical is pub¬ 
lished at certain stated intervals. 

Q. Have you read the Elsie Dinsmore series? A. I have not read 

them but I Know of them. 
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(J. Do you know of Mrs. Finlay's other publication. (he Mildred 
series? A. Yes. 

tj. And they run through a number of l>ooks? A. Probably 
about liftv. 

4 / 

(^. The same characters with the proper additions and subtrac¬ 
tions of births and deaths appear in all do they not? A. I be¬ 
lieve so. 

Q. Have you read Frank Norris* series of the Pit. and the Oc¬ 
topus? A. I read the Pit. 

(J. Did you read bis later books, the Octopus? A. No. 

Q. Do you know that tin* same subjects appear in all? 
227 A. No. 

Q„ Have vou read Andrew Lang’s Blue Fairy P>ook? A. 
Yes. ‘ ' 

Q. And the other publications, the Green Fairy Book? A. Yes. 
Q. Have you read Louisa Oleott s stories? A. No. 

(j. Do you know without having read them, from a general stand¬ 
point-A. (lnterupting). 1 know of them. 

(J. (Continuing). —that the same characters appear in them as in 
Little Men and Little Women. A. Yes. 

Q. You have read Sherlock Holmes: the Sign of the Four? A. 
Yes. 

Q. The Return of Sherlock Holmes? A. Yes. 

(j. And the same characters run through all? A. Even killing 
them and reviving them. 

(}. Have von read Mark Twain's Tom S'awver and Muck- Finn? 
A. Yes. 

Q. Tom Sawyer abroad? A. Partly. 

(j. The same Tom Sawyer, is it not? A. 1 believe so. 

(}. No one doubts it. By the same author? A. Well, he was not 
the same Tom Sawyer in flavor. 

22<S Q. Now. have we not in these hooks cases of where the 
subsequent stories are the continuation of the exploits of 
the characters whom we met in the first book? A. To a very large 
extent, yes. 

Q. And we have the same happening in Tip Top Weekly where 
Dick Merriwell’s brother has appeared in Tip Top hooks—a physical 
instructor—that is an incident of the story is it not? A. That is an 

t 

incident of the story. 

Q. Yes. A. \ es, it is necessary to bring in new characters and 
to change the background. 

Q. Yes. it is an entire story around the same central figure. A. 
Well, there is a distinction between the stories such as Frank Mer- 
riwell stories and such stories as Elsie Dinsmore and Tom Sawyer 
in this respect: that the Merriwell stories are more closely knit to¬ 
gether than any of the others vou have mentioned. 

Q. They sell at cheaper prices. A. Cheap prices? 

Q. Not bound in cloth. A. In paper. 

(}. Paper? A. Yes. 
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Redirect examination: 

(J. Mr. St rut til i lever. Mr. McNamara has asked you whether the 
subject.- of certain stories, the titles of which In* read to you, 
22b were in your opinion beneficial rather than detrimental; 

among them was Dick Merriwell's Adventure in China— 
that is as near as I can get at it. Are you aware, and were you 
aware, when the question was asked you, that .1 tiles Verne had writ¬ 
ten a hook known as the Tribulations of a Chinaman, consisting of 
adventures in China? A. Yes. 

Q. Are the works of Jule$ Verne recognized as standard juvenile 
fiction? A. Very largely so. 

Q. Among the other titles concerning which von were interro¬ 
gated was "Dick Merri well’s Skill or the Prince of the Pistol;” are 
you aware of the fact that the President of the Tinted States, in a 
message to Congress has recommended and urged tin* establishment 
of mark.-manship teaching throughout the entire school system of 
this country? 

Mr. McNamara: 1 object to your question as he has no knowl¬ 
edge of what that story might he. that the witness has no knowledge 
of this particular story, nor what story of Verne's you meant. 

A. 1 have no knowledge of that particular recommendation but 
1 have a knowledge of the President's hooks on hunting in the 
West—camping and roughing, and in those he advocates pistol prac¬ 
tice. gun practice and marksman-hip as being a very excellent thing 
for all hoys. 

(J. Among the titles Mr. McNamara asked you about was Dick 
Merriwell's Joke or Tun with the dumping Frenchman; are you 
aware that one of Mark Twain's most famous stories is the 
220 dumping Frog of Calaveras County? A. I am and it is a 
verv good storv. indeed, one of his best. 

(J. Do you find anything more beneficial in dealing with a joke 
about a jumping frog than you do in a joke about a jumping 
Frenchman, as a subject for literary treatment? A. 1 should think 
one would be as good as the other if it was properly treated. 

(J. Mr. McNamara also asked you about some story in this pub¬ 
lication dealing with barnstorming or acting and asked you whether 
the subject of a hoy’s doing that sort of tiling was lieneficial. T 
will ask you whether or not you are acquainted with the fact that in 

the Iniversitv of Pennsylvania there is a society known as the 
« • # 

Mask A Wig Club, a purpose of which is to enable the students at 
that university to develop their histrionic ability, and whether this 
club annually appears in the chief cities of the Atlantic Seaboard 
and presents on the stages of theatres, dramatic plays? 

Mr. M< Xamaua: 1 object to that question on the ground that it 
assumes the purposes of mask and wig club, to he what neither the 
instructors nor the students have put upon this organization. No 
more does this organization exist for the development of histrionic 
abilities of the participants in the plays than do the football and 
baseball teams exist for the purpose of making professional players 
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of the members of these two bodies; they are simply amusements 
adopted by the students themselves. 

A. I am aware that there exists a club such as you have men¬ 
tioned and that they give plays in different places, and I am also 
aware that similar clubs exist in other colleges and universi- 
■JM1 ties and that they also give plays at different times. 

D- Are you not aware that there is a club in the University 
of ITinceton in this state, known. I believe, as the Triangle, which 
exists for a similar purpose? 

Mr. McNamara: Same objection. 

A. I am not aware that there is such an organization at Prince¬ 
ton University. 

(J. Is it not true.. Mr. Stratamever. that the organization of a 
theatrical company and the going upon the public stage of theatri¬ 
cal companies, is regarded as legitimate and permissible in college 
life? A. I think so. If not, I do not see why it isn't stopped. I 
have never heard of any objection being raised against it. 

Mr. McNamara: I think that ought to go out—with this wit¬ 
ness—unless he is in some way connected with the institutions. 


(J. You were also asked about stories of bandits; are you aware 
that one of Cooper's most celebrated books deals with the subject of 
pirates? A. I am. 


(J. Are you aware that Sir Walter Scott wrote a novel the title of 


which was ‘‘The Pirates’ ? A. Yes. 


(J. Do you find in the choice of the subject, when that subject 
happens to be one relating to piracy, sport, theatrical enterprises, any 
test of the beneficial character of any literature whatsoever, or 


'l'A'2 do you find it in the treatment? A. My opinion is, broadly 
speaking, that it depends very largely on how the subject is 
treated. A very good subject can be ruined in treatment, and a 
poor subject can be exalted. 

D. Then what effect upon your opinion of the character of the 
Tip Top Weekly, based on your critical study of the copies men¬ 
tioned by yen. would be made by reciting any number of titles, 
the subjects of which appear to relate to (Tuna, Jumping French¬ 
man, Hurdling, marksmanship, theatricals or subjects of a kindred 
character? A. I wovdd simply repeat as 1 said before, that it would 
depend entirely upon the handling of those subjects. 

Q. As a literary man., can you say whether that is or is not true 
of all literature? A. True of all literature. 


Q. In reading these issues of the Tip Top Weekly did you do so 
by selecting the issue's themselves, without suggestion? A. T picked 
«mt what numbers I wished, myself. 

Q. With rcsoect to the question of periodical or book, when you 
compared the Tip Top Weekly with Lippincott’s Magazine, were 
you aware of the fact that the story or novel which forms the sub¬ 
stantial contents of Lippincott’s Magazine was a complete novel, 
having no connection with the one published in the preceding issue, 
and no connection with the one published in the succeeding issue. 
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A. I was aware of the fact that Iho novels in Lippincott's Maga¬ 
zine are, usually speaking. disconnected. 

*233 Q. Are you aware, as a matter of current literary history. 

that certain regular magazines are made* up of stories all or 
in part absolutely complete in themselves and having no connection 
with any story printed in any preceding number and designed to 
have no connection with any story printed in any succeeding num¬ 
ber? A. T am acquainted with such magazines, yes. 

Keeross examination: 

Q. You stated. Mr. Stratemeyer. that you made an examination 
of different numbers of Tip Top Weekly: when did you make that 
examination? A. Some of those—a large numl>er of them—I ex¬ 
amined in the last three 1 months, and others I read some years ago. 

Q. !>id you make this examination for the purpose of giving this 
testimony? A. Tin* examination of the numbers that 1 have read 
within the last two or three months was made with a view to this 
examination. 

Q. And at the request of- A. Mr. Smith. 

Q. Mr. Smith? A. Yes. 

Q. I>i< 1 you have l>efore you the entire publications of Tip Top 
Weekly? A. No. I asked for certain ones. 

Q. How did you know the numl>ers then? A. 1 under- 
*231 stand the numbers run to six hundred or more. 

Q. So you ]dcked them out liberally? A. Yes; and I 
missed four out of six hundred : in picking out those that I selected 
I evidently missed the four that you have mentioned. 

Q. Are you prepared to say that you have read any of those that 
1 mentioned? 

Mr. Ulassie: 1 object to that question: the witness has testified 
to what he has read. 

A. 1 said 1 could not rein ember having read those numbers with 
the titles you gave. 

Q. Then your statement is that you do not remember reading any 
of those I mentioned? A. You have not mentioned more than four. 

Q. You see Lippincott's pretty frequently, do you not? A. I do. 

Q. Is that regular story to which you have referred written al¬ 
ways bv the same person? A. No. I should think not. 

Q. Quite a lot of the regular magazines has a long storv? A. 
Yes. 

Q. Are they written by the same person? A. I don’t know. 

EDWARD STRATEMEYER. 

Sworn A: subscribed before me this 31st day of March A. I). 1908. 

II EH BEK T W. KNIGHT. 

Notary Pubhc, of A . ./. 
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John C. Dana, being produced on behalf of the defendant 
and duly sworn, testified as follows. 


Mr. Dana, will yon state your full name? A. John Cotton 

Dana. 

Q. Von are of lawful age? A. Yes. 

Q- hat is your profession, or occupation? A. I am librarian of 
a public library. 

Q. \\ hat is your acquaintance generally with the literature 
of this country? A. I have been librarian for nearly nineteen years 
in three cities and have had occasion to read about a great many 
lw>oks and to buy a great many as the result of my reading. 

(}. As a consequence of your professional employment have you 
made yourself familiar with the general body of juvenile fiction 
published in the Tinted States? A. (Juitc fairly so. 

Q. Are von acquainted with what are regarded as standards? 
A. Yes. 

Q. Are you acquainted with the Tip Top Weekly published by 
Street A' Smith in New York? A. Yes. 

(J. 1 show you papers marked exhibits A. 7 and 9. purporting to 
be copies of the Tip Top Weekly and marked as exhibits in Equity 
27279. and ask you whether they are issues of the periodical 
23(> to which you refer? A. Yes. they are. 

Q. Are you acquainted in a general way with the nature 
of their contents? A. Yes. 

Q. Can you state, to what, if anything those 1 publications are tie- 
voted? A. They are devoted to stories for young people. 

Q. Now. will you state. Mr. Dana, if you can, what is the general 
character, in respect to moral tone, of the stories contained in that 
publication? A. The moral tone, from the view point of the strict 
moralist, is what would be called good, in that, so far as T have 
looked at them myself, or bad others look at them whose opinion I 
wished to got. all of them make virtue in the end triumphant and 
vice meet its just deserts. As far as my acquaintance with them 
goes, they do not seem to teach anything out the way in regard to 
the important moral questions. 

Q. What ideas in regard to life and conduct do the stories impart, 
generally speaking? A Tike all stories of adventure, whether for 
old or voung, they bring together in one short interval a number of 
exciting events such as would not ordinarily in so short a time happen 
to any one individual. They arc built up just exactly as all ordinary 
fiction is built up. with a view to making a striking story with a be¬ 
ginning. then a series of events leading to a crisis, and an appropriate 
ending. They thus? follow the general rule of pretty much all fiction 
and (‘specially fiction of adventure. 

237 (J. From the standpoint of habits, such as the liquor habit 

or tobacco habit, do you find anything in these stories of a 
demoralizing character? A. T do not recall that T have. 

Is it a fact. Mr. Dana that juvenile fiction, both current and* 
that which has found a place in literature generally, is largely made 
up of stories of adventure? A. That is right. 
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Q. Would Robert Louis Stevenson’s ’Treasure Island” fall under 
that head? A. Yes. indeed. 

Q. Would tin* .'tories of Cooper? A. Yes. 

Q. Is it true generally of those which are recognized as by stand¬ 
ard authors? A. Yes. if you wish. 1 could name some. 

Q. I would be glad to have you. A. Horatio Alger. Rallantinc, 
W. If. G. Kingston—their stories are full of adventure: that is tin* 
one thing for which those men are well known. 

Q. Ts there anything so far as you have been able to observe in 
these stories which could be said to have a demoralizing tendency on 
the youthful reader? A. T wouldn't think so. Tf so. then tin* same 
tendency would be found in a great deal of current juvenile litera¬ 
ture. Tf T might say just a little more. T would say this, that in my 
observation and study a- to the effect on young people of reading 
exciting stories.—beginning with things as exciting as fairy 
238 tales and going on to the Arabian Nights and Robinson 
Crusoe and current stories that boys and girls generally 
read,—as to whether or not the reading of those stories in quantity 
is injurious to children T think \ can speak within the mark when 1 
say that nobody knows. My inquiries in regard to this particular 
magazine, and others like it. lead me to conclude that it is not dis- 
tinguishinglv injurious as compared with others of a like character. 

Q. You are speaking now of this particular publication? A. Yes. 

Q. Is it not true. Mr. Dana, that literatim* of the story telling 
variety designed to please the vouthful mind is very largely of ,-m 
exciting character? A. Undoubtedly so. I have frequently had occa¬ 
sion to call attention—in discussing the possible harm to young 
people of exciting stories- to the extremely adventurous and exciting 
character of classic book- like the Il/iad. and stories from mythology 
in general. Greek. Roman. Norse &c. The same thing has been 
noted by others, of course. The fact is. many of the* stories that chil¬ 
dren are urged to read because they are thought to be educational 
and improving, arc full of impossible adventures and often do not 
pay any attention whatever to the moral lesson they may convey. 


Gross-examined. 

By Mr. McNamara: 

Q. You are a librarian at the present time? A. Yes. 

Q. Where? A. Newark. 

239 Q. And vou have been librarian in two other places. A. 
Yes. 

Q. Where? A. Springfield. Mass, and Denver. Col. 

Q. Have you on file the Tip Top Weekly in your library? A. No. 
Q. Had you at Springfield? A. No. 

Q. Or Denver? A. No. 

Q. You had magazines, did you not in those places? A. Oh. 

ves. 

•/ 

Q. Did T understand you to say the moral tone of the Tip Top 
Weekly from the standpoint of the strict moralist is good? A. That 
is what I have gathered. 
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Q. Haw you read them pretty extensively? A. Xot extensively, 
no, sir. 

H Who is the leading eharaeter? A. IIis name is Merriwell, 1 
sometimes u«'t it mixed with Mern weather. 

He later has some other member of his family in the series? 
A. I believe he has. 

From mv understanding <*f vour testimony von sav that, the 
• « ■ • • • # 

tom* of tliese publications is largely adventurous? A. Yes. 
-40 Q. Would you say that it is fiction relating to college life? 

A. Aon mean to say is it possible for college life to Ik* as 
adventurous as this is? 

Q. As a general rule, would you say that this is the fiction of 
college life? A. Not as college life is lived by most students. 

Q. Is it your idea of the way college life should be lived? A. 
Xo T wouldn't think so. any more than T would think the life of 
anyone should Ik* such as novels often poilrav it. 

Q. Then T understand this is not an exact portrayal of college 
life? A. Xo. T do not think it is. 

Q. Then do you think that this series of stories are accurate state¬ 
ments of a collection of incidents in the careers of youths at col¬ 
lege*? A. Ho you mean to say in college? 

Q. Let us say first, in college: as a matter of fact has this publi¬ 
cation anything to do with the career of a boy in college? A. Not 
very much, except that the college life serves as a thread on which 
to hang the stories. 

(}. Now. has it any ncc(*ssary connection with the college boy. 
outside of school? A. Well. T supjiose T could answer that best, if 
I understand vour question, by taking what I assume to be the 
author’s point of view. He assumes that most boys would be 
more interested in the adventures of other bovs. if the lat- 
-41 ter wore in part college students. 

Q. Could you justly characterize this series of stories as 
stories of college life or incidents in the life of a boy at college? 
A. You mean to say that if they are not incidents of a boy in col¬ 
lege. then they arc* traveling under a false name, and they are as¬ 
sumed to he that which they are not and should not be permitted. 
I would say that the assumption that they take on is so plainly one 
that it need deceive* nobody, not even a bov. 

Q. So that they could do no harm because the deception is so 
apparent? A. From my looking them over. I should think that 
the suggestion that they would convey to the ordinary hoy that col¬ 
lege boys live after this style, is one that would not be accepted bv 
the average boy who reads them. 

Q. So in characterizing several of these works, such as “Dick Mer¬ 
riwell at College” as a college story you hike it that the college is 
introduced as something on which to hang the story? A. To a con¬ 
siderable extent. 

Q. As a matter of fact, has this scries anything to do with stu¬ 
dent or any kind of scholastic life—is it not an adventure story, 
pure and simple? A. Well, it might be that—an adventure story, 
and still have this thing we were speaking of for a college hack- 
ground. 
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Q. Now. we agree that tin* hooks, from a moral standpoint, 
24*2 are not to be condemned, hut isn’t it also true that the books 
have an atmosphere of discontent with existing conditions 
that is generally injurious to young boys? Has the reading 
of the books impressed you to that extent? A. Not seriously, no. 
I shall have to answer as I did before—that as to whether these or 
any similar books arc so extreme in incident and adventure as to 
be injurious to bovs.—I cannot tell. I conclude that these things 
are taken as are fairy tales, and sis are the myths of Greece and 
Rome. 

Q. In other words, lu* does not seriously consider whether they 
are true 4 or not? A. lie does not seriously consider whether they 
ever happened or not. 

Q. Now. take the old stories of Greece and Rome, some of the 
mythological ones.—some of the miracle stories of the middle ages, 
hike the miracle plays after the Rcnnaissmee. put those in readable 
form, published in the way that the Tip Top Weekly is published, 
and you would have a story very interesting very inspiring, not at 
all injurious, hut very improbable. So that, about what you have in 
the story of I>iek Merriwell when he tames a lion, or. as a lawyer 
wins a million dollar fee:—haven’t you got about the same line of 
reading matter in those articles I have mentioned, as von have when 
you read l>iek Merriwell? A. Well, there is a difference. Let me 
explain. There an* many incidents, some real and some fanciful, 
which have been used by story-tellers for many centuries. A certain 
number of these have boon very beautifully told, or told in a 
dramatic or attractive wav. or have had to do with some 
243 famous and much loved or much admired person, or have 
been closely connected with religion or patriotism. For these 
or other reason these particular incidents have become a part of 
the racial inheritance. Thov are of common knowledge. They are 
part of the cement of kindred thoughts which knit people together 
by making them alike in thought and feeling. These incidents all 
children should he familiar with. That they may or may not be 
strictly moral or convey directly a proper lesson is of little con¬ 


sequence. 

In addition to these* ancient and classical “adventure stories” 
which every child should know, we have the* ‘‘adventure stories” 
produced by men of imagination and skill in writing of to-day. 
These may be well told, even beautifully and dramatically told.— 
but they are not so important in many ways for young and old, 
as are the older tales. Among these latter-day tides of the hour 
comes stories of a kind we are considering. That these latter are 
markedly harmful in any way no one can say. My opinion is that 
they an* not. and that in fact their atmosphere is often decidedly 
above that of the shop and street corner on which boys spend much 
of their time. 

Q. Now you would not seriously consider that the fairv tales, 
mythologies and folk lore are periodicals or magazines would you? 
A. Well they might be printed in a magazine. 

Q. You don’t find them printed in magazines? A. No. 
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Q. From the standpoint of a hook man wouldn't you call 
-44 these hooks rather than magazines? A. Well you would have 
to define a magazine for me first. 

0. Using the word magazine in the current sense and honk in the 
current sense would you classify them rather as hooks than as maga¬ 
zines? A. It would depend on how they were printed. 

Q. Yes. it would depend on how they were printed. In your 
library von don't classify them under the magazine division? A. 
No. 

Q. Under the hook division? A. Yes. 

Q. So it conies down to the question of the printing or the bind¬ 
ing of the story they get up—put up in magazine form? A. Yes, 
one might get a hook in the form of the Tip Top Weekly and have 
in it the works of the great classic writers. Or. one might get a 
modern writer to rewrite the Iliad and Odyssey and publish the suc¬ 
cessive incidents in a magazine. 

Q. That wouldn't make a distinct story of each one? A. In each 
magazine the special incident ought he quite independent 

Q. So that it would largely come down to a question of printing 
and binding? A. Yes. 

Q. Now 1 suppose the form in which it was put and *hc matter 

that might go with it-A. (Interrupting ) Well, that is 

'Jib right.—the 1 form and the matter which might go with it. 

Q. Yes. that is right, isn’t it? A. I presume .-o. Hut, I 
don't mean that the Iliad, if printed in the typographic form rf the 
Tip Top W eekly,—a hash of the Iliad in each separate part, would 
make a thing like the Tip Top Weekly by any means. 

Q. You spoke of the works of Optic, Ballantine etc. A. Those 
arc generally stories of adventure. They are similar in general 
character to the Tip Top Weekly. 

Q. Different because they are put up in hook form? A. That docs 
not make the story different. 

Q. Well, the substance of the story is the same as the story in 
these publications? A. Yes, it is a story of adventure. 

Q. It is similar to the story in these? A. Yes In the subject mat¬ 
ter as far as the main story is concerned. 

Q. You have never been in the publishing business? A. No sir. 

0. You are not familiar at all with the law? A. No. 


Redirect examination. 

By Mr. Glassie: 

Q. When you were describing the similarity between the ancient 
hero tale and the hero tale as it may he connected with modern life, 
you were dealing with the substance of the thing and not with 
reference to any particular form it might he pm into? 
24b A. Yes. 

Q. Do you recall that Charles Lamb rewrote the story of 
the Odyssey and called it the Adventures of Ulysses? A. Yes. 

Q. Do you remember whether or not he published that in an 
English magazine to which he was a contributor? A. I do not re¬ 
member that. 
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Q- In Hawthornes Twice Told Tales, there was nothing in the 
nature of those stories which could have prevented them being pub¬ 
lished in the current magazine of that day? A. Not at all. 

Q. Now you have spoken of stories of adventure and your re¬ 
marks have been addressed to them. 1 want to draw vour attention 
to the fact, as appears from the publication itself, that a considerable, 
quite a large portion of these stories deal with sports—baseball, foot¬ 
ball. skating, swimming, boating, etc. A. \ es. 

Q. Would what you have said about the story as dealing with 
extraneous adventures or adventures foreign to college life, apply 
to the numbers in which these same heroes occur in connection with 
stories of baseball, football and the like? A. You mean what I said 
in regard to the relationship of the story to college life? 

Q. \ es. A. It is a fact, that such a story is largely concerned 
with what are commonly regarded as college sports. 

Q. Vis. In other word.-, m come to the point my friend 
247 Mr. McNamara has directed his criticism to, stories of ad¬ 
venture not been strictly connected with college life. Now, 
so far as these stories deal with the sports of college life they uny 
he properly called college stories? A. That is correct. I had in 
mind one of the last I looked over. Some of these as 1 recall them, 
have little or no college stories. 

Q/ Exactly what proportion deal with college stories and what 
with adventure.- outside of college von are not prepared to sav? A. 
No. 


Recross-examination. 

Q. Mr. Dana, what branch of college life do the stories of “Frank 
Merriwells Quick Shot, or the lost Senorita or “Dick Merriwell 
the Lion Tamer, or Ate Queen of the Air" concern themselves with? 
A. I don't know; he might have gone down to Coney Island for 
those adventures. 

Q. Well, we will leave him at Coney Island. That s all. 

J. C. DANA. 


Sworn A subscribed before me this 31st day ol March, A. I). 1908. 

HERBERT W. KNIGHT, 

Notary Public of N. J. 

It was stipulated and agreed between counsel for the respective 
parties that the testimony taken in this case may be used on 
248 the hearing of the case now pending in the Supreme Court 
of the District of Columbia in which Frank Tousey, pub¬ 
lisher. a corf Miration, is the plaintilf. and George von L. Meyer. 
Postmaster General of the United States, is defendant, being Equity 
No. 27208 so far as the same be relevant to the issues therein, and 
subject to the same objection and exception as hereinbefore noted. 

HERBERT W. KNIGHT, 

Notary Public of N. J. 
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*49 Testimony on Behalf of Defendant. 

Filed March 31, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Street & Smith et al., Complainants, 

vs. 

Von L. Meyer, Postmaster General, Defendant. 

Washington, I). C., Ti ksday, July 21, 1908— 

3 o'clock p. in. 

Met pursuant to notice at Hoorn 527 Post Otiice Department, 
Washington, D. C. 

Present on behalf of the complainants, Henry 11. Glassie. 

Present on behalf of the defendant, Stuart McNamara, and the 
Examiner, Frank D. Blackistone. 


\\ hereupon: Harwood Mum ford Bacon, a witness called by and 
on the behalf of the defendant, having been iirst duly sworn, testified 
as follows: 

By Mr. McNamara: 

Q. Mr. Bacon, what is your otlicial position in the Post Office De¬ 
partment?— Jl. Superintendent of the Division of Classification^ 
Office of the Tfrird Assistant Postmaster Central:"" / 

^ "Did you occupy that position during (he month of June, 1907? y 
A. I did. 

250 Q. Your office is in this building? A. Yes sir; Room 
303-5. 

Q. W hat floor? A. Third floor. 

Q. With respect to the office of the Third Assistant Postmaster 
General, state where your office is? A. Two floors below. 

Q. How long have you been in the Post Office Department? A. 
Eight or nine years. 1 have been in the Postal Service about seven¬ 
teen years. 

Q. Are you familiar with the rule found on page 31, Par. 8, Sec¬ 
tion 19. which reads as follows: 'if 1 ossification of 

mail matter, under the supervision ofa of JJivisionjltf^ffgBd 

with the consideration of all questions relating to the classification 
of matters admissible to the mails, intended or deposited for mailing, 
including the determination of the admissibility of publications to 
the second class of mail matter and their right to continue therein; 
the use of penalty envelopes and the franking privilege; the super¬ 
vision of the collection of postage; the examination of Postmasters' 
statements of second class postage collected, and keeping the neces- 

sarv records connected therewith ’? A. I am. 
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Q. That is iii the rules aiul regulations of the Post Office Depart¬ 
ment for 1902? A. Yes, sir. 

Q. Was that rule in force in June 1007? A. It was. 

2->l Mr. McNamara: We offer that in evidence, without, I 
understand, the objection of the other side. 

Mr. Glassie: 1 object to the offer as irrelevant and immaterial, 
upon the ground that no regulation of the Post Office Department 
can effect the Statutory hearing provided for by law, or operate to 
delegate any duty cast upon the Postmaster General or the Third 
Assistant Postmaster General, or any other person. As to the com¬ 
petency of the regulations. I make no objection and am willing to 
stipulate that the Postal Laws and regulations may be considered in 
evidence and referred to by either party at any stage of this ease. 

Q. Under that regulation, which we have read, have you, as Chief 
of the Division of Classification, held hearings respecting the admis¬ 
sion and continuance of matters in tbe second class mail? A. Verv 

* 

frequently; yes, sir. 

Q. Do you know Mr. W illiam II. Heines, representing Street cV 
Smith, of New York? A. A gentleman of that name called on me. 

Q. W hen did he call on you? A. About June 11. 

Q. W T hat year? A. 1907. 

Q. He called on you at your office, I suppose? A. Yes, sir. 

Q. Now. i will ask you to look at this card and see if you 
252 can identify it? A. Yes. sir. 

Q. What is it. please? A. A card of William II. Heines, 
representing Street A Smith, of New York, bearing the endorsement 
of the Third Assistant Postmaster General. “Mr. Paeon. A. L. L. . 

Q. What does “A. L. L.” stand for? A. A. L. Lawshe. 

{}. Are you familiar with that handwriting? A. Yes. sir. 

(}. You think it is the handwriting of Mr. Lawshe? A. Yes, sir: 
it is. Rearing on the back, the date it was handed to me. 

(J. What date is that? A. June 11. 1907. 

(J. By whom was that card handed you? A. Mr. Heines. 

(}. What did Mr. Heines have to say to you. if anything, on 
that occasion? A. Nothing material, except to hand me,—nothing 
material, so far a> the statement is concerned.—he merely handed 
me briefs in the cases on which the hearing was to lx* had. and de¬ 
parted. 

Q. Now. in what cases were hearings to be had? A. 1 will have 
to go to the record for that. 

(J. Well, we all know. I simply wanted to get it formally. Do you 
recollect whether it was i i i the case of Street and Smith and the 
Tousey Publishing Co.? A. Yes. sir. 

252 (p And it involved publications known as “Work and 
Win and “ Tip T op Weekly” and some others of the same 
class? A. Ms. sir. 

Q. I will ask you if you recognize this pamphlet? A. Yes. sir: 
that was one of the pamphlets handed me. 

Q. By Mr. Heines? A. By Mr. Heines. 

(J. That pamphlet has relation to “Work and Win.” One of 
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lh<‘ other pamphlets handed von was in relation to Tip Top Weekly? 
A. The several publication.* were each covered, to the best of my 
recollection. 

Q. Prior to his visit, you suited a citation had been issued to the 
linns ot Street A: Smith and The Frank Tousev To. That citation 
is the one that was set out as exhibit in the complainant's bill? 
A. Yes, sir. 

D- When Mr. Heines handl'd you these briefs in tin* different 
eases, did he say anything to you? A. Nothin g exi^iiLJ-jaialed fo 
is fa lling- eitlier the followin'' nav or 1 atc»r in that nav, 

Juljy I asked lm#^hether or npt}^ had fflyjjbing 
which he made roptv that he liad not. except that 
K'sireii to have tTi(‘ n epa T tfDClit consider m connection with the 
oase. J ! Bl ft lilile pun jThTfTTrri i eh hehanlleSTTW? 'which c h owed the high 
^1 1 V’TFPwh^l) the Horny.—1 believe it was the clergy,—held the 

fltthlieation^r And tln^nrcuinstance I made a memorandum of and 
filed it in the case^^ 

Q. Do you remember what was the name of that pamphlet 

254 to which lie referred? A. 1 cannot recall it. 

jt Q. If I refresh your recollection with a statement that 
it was/SrA (ieneral Description of the Character and Influence of the 
Presein Day Dime Novels.^would you recollect now if that was the 
name? A. That was the pamphlet-. 

Q. What, if anything, did you say to him with respect to the 
consideration which would be accorded the brief and the time of 
decision in tin* case? A. 1 told him that the brief and the pam¬ 
phlet would be carefully considered and that a decision would be 
rendered in due course. 

Q. The complainant swears in the bill that the superintendent of 
the Classification Division of the Post Office stated that he was not 
advised that he was to conduct a hearing, and was unprepared to 
proceed with it. I will a>k you if that is a true statement of what 
happened, to your recollection? A. 1 have no recollection of any 
such statement. 

Q. Did you. as a matter of fact, make such a statement? A. Not 
to mv knowledge; no. sir. 

Q. Did you say anything to Mr. Heines, suggesting, or inducing 
him not to make a statement, or not to make an argument, if he 
cared to do so? A. No. sir. 

Q. Did you tell him he could not do so? A. No, sir. 

255 Did Mr. Heines say to you that he desired to make a 
further statement of his cases? A. He appeared perfectly 

satisfied to rest it upon the presentation of the brief and the little 
pamphlet, the title of which you have just read to me. 

(j. Did lie. as a matter of fact, submit that pamphlet afterwards? 
A. He handed it to me and asked me that it be considered. 

Q. Did Mr. Heines state for whom he appeared on that occasion? 
A. He presented briefs in each of the cases at issue and it was reason¬ 
able to suppose that he was appearing for the publishers of each of 
the publications, and 1 took it for granted that he was so appearing. 

(J. I suppose. Mr. Bacon, you took these papers and put them in 
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the proper files? A. Tn the regular course of business the same as I 

treat any other case. 

_ 

Q. Then, in due time, they found their way to the Third Assist¬ 
ant Postmaster General? A. They did. In order that they might 
receive due consideration. 


Mr. McNamara: 
“Ba<;on Exhibit 1 ". 
‘‘Bacon Exhibit 2”. 


We offer tin* card in evidence, which is marked 
We also offer the brief of Work and Win as 


It is stipulated by and between counsel that on the occasion of Mr. 
Heines' visit in response to the citation, he filed a printed state- 
256 ment and argument similar to that presented in the case of 
Work and Win. in the case of Tip Top Weekly and the other 
cases then under investigation. 


Q. Mr. Bacon, in the course of your duties as Chief of that Bureau, 
or the Division of Classification, you have to do. have you not. with 
the matter of classifying publications in the second or third class of 
mail? A. Yes. sir. 

Q. Have you also to do with the questions of possible exclusion 
of matter from the second class mail? A. Yes. 

Q. And your actions on these occasions were under your general 
duties in these matters? A. They were. 


Oro ss-e x a m i n a t i o n. 

By Mr. Glassie: 

Q. Will you look at this paper, which purports to be a letter from 
the Post Office Department. Third Assistant Postmaster General, 
Division of Classification, under date of July 26. 1007. addressed to 
the Postmaster at New York, and notifying him that the publications 
in question here had been excluded from second class, and state 
whether or not the original of that paper emanated from vour office? 
A. It did. 

Q. I draw your attention to this statement: “In con-ection with the 
rule to show cause, you are informed that a hearing was given to the 
publishers of the Nick Carter Weekly. Buffalo Bill Stories, the 
Tip Top Weekly and Diamond Dick. Jr. at this office on 
June 11. 1007." W’ill you be good enough to stall* whether 
the hearing there referred to took place before you or be fort* 
the Third Assistant Postmaster General? A. Before me. 

Q. No other hearing except the one before you is referred to in 
this Tetter? A. No. sir. 

Q. Did you decide yourself. uj>on your own responsibility as an 
officer of the Department? A. No. sir. 

Q. The decision, if any. which excluded the complainant's pub¬ 
lications. was made by somebody else? A. A cs. sir. 

Q. Tn hearings granted to the interested parties upon the ques¬ 
tion whether the second class mail privileges once accorded a pub¬ 
lication shall be suspended or annulled, upon whom, according to 
the practice of your office, is the burden of proof? A. Cpon the 
publisher. 

Q. Will you be good enough to look at this paper dated May 17 
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1907. purporting to be a notice to the publishers <>f the Tip Top 

Weekly. and especially at these words: “You are hereby notified 

that in accordance with the Act of Congress approved 1901 (Oh. 

Sol. Ml stats, ct al. 1107) you will Ik* granted a hearing at the office 

of the Third Assistant Postmaster General, Washington. 0. C., at 

2 o'clock P. M., on Tuesday, dune 11, 1907.” That is the rule to 

«• 

show cause in this case, is it not? A. It is. 

Q. | First line illegible in copy. | 

2 AS i he Third Assistant Postmaster General" are intended to mean 

the office of the Third Assistant Postmaster Genera! himself 
or tin* office of the Superintendent of Classification? 

Mr. McNamara: Now. that is rather a question of law. That is 
objected to because it raises a question of law? It is not open to 
counsel for complainant to argue whether the language “The office 
of the Third Assistant Postmaster General” may mean the room in 
which that official is housed at the time, or it may mean that sub¬ 
division of the Post Office I apartment by which a certain branch of 
the duties is relegated to the Third Assistant Postmaster General. 

Mr. G lassie: With all respect and objection to the argument of 
counsel. I insist on the witness answering the question, forgetting 
the very ingenious suggestion of counsel. 

Mr. McNamara: Go ahead. Mr. Bacon. 

A. I have always taken that to mean that the hearing would be 
either before the Third Assistant himself or the Acting Third As¬ 
sistant. or before the Superintendent of the Division of Classification, 
as the circumstances warranted. 

Q. Does that understanding include having such hearing before 
any clerk in tin* office of the Superintendent of the Division of Classi¬ 
fication ? 

Mr. McNamara: I object to that as speculative purely. 

A. Not necessarily: but if it was necessary to have the hearing 
before a clerk qualified to grant the hearing, that citation would be 
regarded as covering such a contingency. 

Q. Are there any other offices or bureaus or divisions in 
259 (lie office of the Third Assistant Postmaster General, other 
than the Division of Classification? A. There are. 

(J. When the Division of Classification in the offices of the Third 
Assistant Postmaster General is meant, as distinguished from the 
office of the Third Assistant Postmaster General himself, is it not 
the practice so to state it in explicit terms? A. Not necessarily. 

(J. I ntil Mr. Heines came down to your office with this card with 
the words “Mr. Bacon. A. L. L.” written on it. what intimation had 
you received that you and not the Third Assistant Postmaster Gen¬ 
eral was to conduct this hearing? A. The fact that as a rule at 
the hearings conducted bv the Third Assistant Postmaster General 
in person. I am in attendance and it devolves upon me at such hear¬ 
ings usually to assist the Third Assistant. Therefore T was not un¬ 
prepared. nor was it unexpected that the case would he heard be¬ 
fore me. 
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t ut did you say to Mr. Heines which you regard as a juirt of 
ing? A. 1 cannot recall the details of the conversation,, 
other than it is my custom in hearings of that kind to make in¬ 
quiries as to the reason for the gentleman appearing, what eases he 
represents, and ask him to present, his arguments, both written and 
oral, and to advise him that the case will he considered. That pro¬ 
cedure was followed in this particular case. 

Q. Will you explain how the Third Assistant Postmaster (leneral 
considers oral arguments made before you? A. If any oral 
2b0 argument is made it is usually my practice to make a brief 
statement of the facts presented for consideration of the 
Third Assistant Postmaster (leneral in finally passing upon the 
questions at issue. 

(J. Do you remember Mr. Heines saying to you that he was down 
then 4 to answer any questions that you might ask? A. Not neces¬ 
sarily : no. sir. 

• / 

Q. I- vour memory very clear about that? A. Not as to the de- 
tails. 

p. Did you ask him any questions? A. The question whether in 
addition to his written statement he had any verbal statements that 
lie cared to make. 

p. Did you ask him about the publications? A. 1 do not remem- 
1 >er. 

p. Well. now. isn't it true Mr. Paeon that he asked you whether 
in respect of thi- hearing, you. as Superintendent of Classification, 
had any question to ask him about the subject matter of the hear¬ 
ing, and that you replied. “No** that you had not? A. I do not 
remem I kt as to that. No. sir. 

p. You do not deny that that may In* a substantial, accurate 
statement? A. It may he that that is the fact. 

p. What ground, reason, or matter of any sort, did you state to 
Mr. 1 leines in support of any charge or allegation in the citation? 
A. I made no statement to Mr. Heines. 

p. In the loth paragraph of tlie answer of the defendant, the 
Postmaster <leneral, there is a statement that in deciding whether 
this publication was a periodical, the Third Assistant con- 
*2P1 sidered. “Not only copies of successive numbers of tlie pub¬ 
lication by comparison with the requirements of the Act of 
March 3. 1S79. but also all other evidence and facts material to such 
inquiry.” Will you be good enough to state what other evidence or 
facts material to such inquiry you brought to the attention of Mr. 
Heines at the date of this alleged hearing before you? A. There 
were no facts presented to Mr. Heines. Tt was encumbent u|>on 
Air. ncines to nresent facts to toe Pcnartment. 

Mr. 0 lassie: That is all. 

2<>2 Redirect examination. 

By Mr. McNamara: 

Q. In the administration of the subdivision of the work of the 
Post Office Department, to your knowledge, how many Assistant 
Postmaster Oenerals are there? A. Four. 
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H- Ami arc there as many offices? A. There arc. 

Q. Are they called the offices of the First, Second. 'Third and 
Fourth Assistant Postmaster Oencrals? A. They are. 

(J. I nder what one of those offices do you discharge your duties? 
A. The office of the Third Assistant Postmaster (leneral. 

Q. Does this office of the Third Assistant Postmaster (leneral in¬ 
clude tin* Division of Classification of mail matters entirely? A. 
No. sir. Doe* this office of the 'Third Assistant include the Division? 

Q. Include it all together? A. Yes. it does. 

(J. The matter of Division of Classification of the consideration 
of the particular classes to which a particular publication may be¬ 
long falls exclusively within tin* province of the office of the 'Third 
Assistant Postmaster (leneral? A. It docs. 

Q. Now. within that office, into what subdivision particu- 
2H.) larly does such a consideration belong? A. To the Division 
of 01;unification. 

O. And your position is the Chief of that Division? A. Superin¬ 
tendent of that Division. 


(J. Do you recall the initiation of the proceedings leading up to 
the citation issued in this cause to the Street A: Smith and Frank 
Tousev Companies? A. In a vague way; yes, sir. 

(J. Where did they originate? A. They originated in the fact 
that the attention of the Department was called to these publica¬ 
tions passing in the mail at the second class rate. 

Q. Did thev come through your office before they reached the 
'Third Assistant Postmaster (leneral himself? A. What does that 


“they'' refer/* to? 

Q. Wore the papers received and prepared in your ollice before 
the citation was issued? A. Yes. sir. 

Q. So that your Division had knowledge of the papers before the 
citation was issued? A. Yes, sir. 

Q. I will ask you if the citation in this case was issued on that 
recommendation? A. With my knowledge and approval. 

Q. Tf Mr. Heines filed these briefs, you stated you examined them 
and told him you thought they wen* rather com]dote and pretty 
well prepared? A. Apparently covered the eases very comprehen¬ 
sively. 

Q. I will ask you if then or at any other time Mr. Heines told 
you that he wanted to make further argument or to offer 
2f>4 other evidence? A. My understanding of the attitude of Mr. 

Heines was that he was perfectly willing to rest his cases on 
the written argument which he presented, consisting of the brief and 
the little pamphlet entitled..- 

Q. To which you referred. The Influence of the Dime Novel 0 


A. Yes, sir. 

Q. You state that after you hear the matter or consider the written 
brief you make a report to the Third Assistant? A. T present the 
material facts to the Third Assistant and he considers the <amc. 

Q. Do you also discuss the matter with the Third Assistant? A. 
Yes. sir. 

Q. And in this ease did you refer the matter and the report of 
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tin* essential fncU to. ; 11 h 1 discuss tin* ease with, the 1 hir<l Assistant ? 
A. I did. in detail. 

Q. In detail? A. Yes. sir. 

Q. Counsel for complainant calls your attention to a statement 
that the Third Assistant Postmaster General considered not only 
copies of successive numbers of the publications by comparison with 
the Act of March b. ISTfi. and also all other evidence and facts ma¬ 
terial to such inquiry. Now. so far as your knowledge goes, the 
other evidence and facts material to such inquiry wore those which 
were presented in the briefs filed by Mr. Heines, the evidence of the 
publications themselves, which we might call documentary, and 
your discussion with the Third Assistant Postmaster Gen- 
2bo eral? A. Yes. sir. 

Mr. (i lassie: 1 object, first on the ground that the question is 
leading. Secondly, that it is irrelevant and immaterial what the 
facts and evidence may have been, for the facts and evidence upon 
which the case* was decided were never communicated to 1 lie person 
entitled to the hearing, and thirdly, that statements made by one 
officer conducting a hearing to another oflicer apparently deciding 
upon that hearing, are not within the category of fact<. 

Q. I will ask you if on that occasion, or at any other time, the 
Third Assistant considered any evidence or any facts outside of those 
referred to in the citation of tin* evidence and facts presented by the 
copies of the publications under consideration, and of the evidence 
and facts presented by Mr. Heines in his printed briefs? 

Mr. <« lassie: 1 object to that a~ calling for heresay testimony, 
because the witness cannot testify to what the other man considered 
in ids mind: he can only testify as to what the other man told him 
he considered and he can Ik* produced as a witness. 

Q. I said, so far as vour knowledge goes, in the discussion and 
consideration you had with Mr. Lawshee.—restricting my question 
to that limitation.—did he then go outside of the record in any way 
or take into consideration any facts or evidence except those in the 
original citation, those contained in the answer filed by Mr. Heines. 

and those presented by the copies of the Publications them- 
2<>b selves which were under consideration? A. No. sir. 

(). Mr. Bacon, you wen* asked bv Mr. Glassie. if on the 
occasion of thi> visit of Sir. Heines. Mr. Heines asked you if von 
desired to ask him any questions. You recall him asking you that? 
A. T cannot rec; dl definitely. 

Q. What is vour best recollection? A. T would consider any 
statement that Mr. Heines might care to make in response to the 
citation. He was at perfect liberty to make any statement, written 
or oral, ho desired to make. 

q ]Md you or did you not want to ask him any questions? 

Mr. Glassie: 1 object to that because the memory of the witness 
j has already been exhausted by his counsel. 

Q ]) 0 you recall whether Mr. Heines asked you if you wanted to 
1 ask him any questions? A. I do not recall that. T would not 
: necessarily ask Mr. Heines any questions. 
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Q. Do yon recall that he did not ask yon? A. T cannot ?av that 
he did not. 

G- Your memory is indefinite as to the thing itself? A. As to 
the detail, yes. 

Q. As to whether yon wanted to ask him anv questions or not? 
A. Yes, sir. 


Recross examination. 

By Mr. Glassie: 

-*’>< G- There is no stenographic record kept of this so-called 
hearing? A. No, sir: there was no stenographic record kept, 
other than a memorandum which 1 made and filed in the case. 

G When yon say that after oral argument before you, you pre- 
seiitcd the essential and material facts to the Third Assistant Post¬ 
master General, you mean of course the facts which you regarded as 
essential and material? A. I mean the facts which throw any light, 
in my opinion, upon the question at issue, which as a rule are in- 
cor|K>rated as a part of a memorandum which I prepare in each case 
just the same as in this particular case a memorandum was prepared 
briefly setting out the facts that Mr. Heines had called and presented 
the briefs heretofore referred to and the little pamphlet on the sub¬ 
ject of the dime novel. 

G You don’t, profess, Mr. Bacon, to testify as to what operated 
upon Mr. Lawshees mind in deciding these cases, do you? A. I 
presume it was the consideration of the evidence that led him to 
reach his conclusion. 

G What weight he gave to the evidence, or how his mind operated 
upon that evidence, is something you don’t profess to testify about, 
do you? A. 1 don't think for Mr. Lawshee. 

G_ No. Now. then, how are you able to say that when the Past- 
master General in his answer says that this decision was reached 
upon all other evidence and facts material to such inquiry, you 
know exactly of what all that other evidence and facts consisted? 

A. Not necessarily, hut 1 do know that he had the com- 
2f>N plete record of the cases before him. that he read the brief 
on behalf of the publishers and all the other papers in the 
case, for 1 was with him at the time that that act was taken. 

G- In other words, you know what you submitted to him? A. 
And 1 know that he considered what I submited to him, which was 
the complete record in the case. 

G_ When you say “considered.’' do you mean he had before him? 
A. Yes; had before him. 

G- So. coming back to this, all that you know about it is that, 
you submitted to him what you called a record, with such views of 
your own as you saw fit to communicate, and the matter then rested 
with him? A. Yes, sir. 

Mr. McNamara: And his decision was then made upon that? 

The Witness: It was. 

Mr. McNamara: You say there was no stenographic report or 
record of these hearings. 1 will ask you if that is true w T hen a pub¬ 
lisher does not file a printed brief, but makes an oral argument? 

The Witness: We insist upon having a written statement, but 

17—2059a 
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should tin* publisher express ;i desire of presenting an oral argument, 
and it is deemed advisable to have a transcript made, we use the 
stenographers for that purpose. 

Witness excused. 

HAKWOOI) M. BACON. 

Subscribed and sworn to before me. this 22nd dav of July 190S. 

FRANK I). BLACKISTONE, 

Examiner in Chon eery. 

-hh Whereupon Jacksox A. Di K. a witness called by and on 
behalf of the defendant, having been first duly sworn, tes¬ 
tified as follows: 


By Mr. McNamara: 

Q. Mr. Due, what is youi position? A. Secretary and confidential 
clerk to the Third Assistant Postmaster Oeneral. 

Q- Did you have that position in the month of June, 1907? A. 
Yes, sir. 

Q. Do you recall a visit of a Mr. Heines of New York, at your 
office in the month of June, 190< ? A. I do not recall the name. T 
recall a representative of some firm. 

Q. Some firm in New York? A. Yes. 

Q. Do you remember what the firm was? A. Street & Smith. 

Q. W hen did he call upon you. if you recall? A. 1 do not remem¬ 
ber the exact date: sometime in June. 

Q. When he did call upon yon. what did he say? A. He wanted 
to see the Third Assistant, he said, relative to the application of 
Street A: Smith for second class mailing privilege, as well as I re¬ 
member. 1 cannot tell the exact words he said now. 

Q. What did you do? A. I went in to see Mr. Lawshee, 
-eh tie* 1 bird Assistant, who was engaged at that time with 
some other parties, and lie said he could not set* him at that 
time, to send him Flown to tin* Superintendent of the Classification 
Division. 

Q. Who is that person? A. Mr. Bacon. 

Q. What did you do? A. I went out and told the gentleman 
what Mr. Lawshe said, to go to see Mr. Bacon, and after he got 
through going over tlit* matter with him that if he then wanted to 
see Mr. Lawshee. he could come hack. 

Q. Did you do anything else? A. 1 telephoned Mr. Bacon that 
I had sent him down. 

Q. Sent the man down? A. Yes. 

Q. Did this man come hack? A. No. sir; he did not. 

Q. You did not sec* him after that? A. No: 1 did not. 

Q. Did you hear any more from Mr. Bacon? A. Mr. Bacon 
telephoned me later that he had gone over the* matter with this gen¬ 
tleman and asked if Mr. Lawshe* want eel to -ee him. 

Q. What elid you say. if anything? A. That Mr. Lawshe had 
nothing to see him about unless the gentleman wanted to set* him. 
and if he* elid. he* could come up. 
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Q. Did he come up? A. No: he did not. Mr. Bacon said that he 
said nothing. 

271 Mr. Glassie: 1 object to the conversation over the tele- 
plume between Mr. Bacon and the witness, as being ho/vsav, as 
not being in the presence ol tin* representative of the complainant-. 

Q. As a matter ot fact, this gentleman did not return to vour 
office? A. lie did not. 


Cross-examination. 

By Mr. G lassie : 

Q How clear is your recollection of this matter? A. IIow clear 9 

<l Yes. A. Well, I do not know how to answer your question, 
but the gentleman came in tin* office and said he wanted to see the 
Third Assistant. 

G- Is that all you remember about it? A. No. I asked the Third 
Assistant if he would see him but he was engaged with other people 
and I went out and told him Ik* could take it up with Superintend- 
ant of the Classification Division and then if he wanted to come back 
he could do so. Later the Superintendent of Classification tele¬ 
phoned me as I stated. 

Q. M as this gentleman in your office at that time on two sepa¬ 
rate days, or only on one day? A. Two days, as 1 remember it. 

Q. Then the matter you testified to in chief, happened on the two 
days? A. Happened on the second day. 

*272 Q. What happened on the fiivt day? A. The first day he 
wanted to sav that he was here to see Mr. Lawshee in answer 
to a hearing which was set for the next day. 

Q. What else happened? A. 1 told him he could come back the 
next day. 

Q. Ts that all you remember? A. That is all I remember at that 
time, of that first day. 

Q. You did not say anything about that in chief. A. TTe did not 
ask me any questions about any first day. 

Q. Don't you remember. Mr. Due. that this gentleman left a 
printed argument, several copies of printed arguments in the cases 
with you on the first day? A. He may have left some papers; T did 
not go through them. 

Q. Didn’t he say to you that he left these arguments in advance 
of the hearing in orcder that the Department might have the benefit 
of examining them before the date of the hearing? A. T do not 
remember about it. 

Q. You would not sav that that was not a fact ! A. No; T would 
not say it was not a fact. TTe may have left them. I know he was 
in the office two days. 

Q. TTow many times was he in your office on the first day? A. 
He may have been in twice, but T do not remember but one visit. 

Q. Now, on the second day this gentleman, whom we all 
273 admit to be Mr. Heines, came, did he not tell you that be 
came there to see the Third Assistant Postmaster General by 



132 


l KAMv II. HITCHCOCK, ETC., VS. 


reason of this appointment in the citation? A. This second day 
you referr to? 

Q. Yes. A. Yes. 

Q. Mr. Lawshee, the Third Assistant Postmaster General was en¬ 
gaged and could not see him? A. At that time. 

Q. And Mr. I .awshee wrote Mr. Bacon’s name on a card, didn’t he, 
on Mr. Heines card? A. 1 do not remember the card, hut that is a 
custom of his. 

Q. Will you look at that card and see whether that is Mr. Law- 
shee’s handwriting? A. Well, 1 would say that is a familiar hand¬ 
writing. 

Q. Is it? You are his private secretary. A. 1 would not say that 
that is. It looks like it. 

Q. Have you any doubts that it is his handwriting? A. There 
is a little doubt on the last “L. that is all. 

Cy Well, if Mr. Lawshee wrote that on there, Mr. Heines’ card 
must have been taken into Mr. Lawshee. A. Yes. 

Q. Now. what was said when you handed that card, with that 
endorsement, hack to the gentleman: you told him about Mr. 
Bacon? A. Told him Mr. Lawshee said to go and see Mr. Bacon 
and take it up with him and after he finished with Mr. Bacon, 

274 if neeessarv he could come back and that he would then be 

«' > 

ready to see him. 

Q. What do you mean by “necessary”. Mr. Due? A. If after 
going over the matter with Mr. Bacon there were any questions still 
to be settled, that they wanted him to take up. for him to take them 
up with Mr. Lawshe. 

Q. Now, do you remember that after the gentleman left with the 
card to go and see Mr. Bacon, that he returned again? A. Not that 
afternoon. 

Q. Well, did he return at all? A. Not that I remember of. 

Q. Well, are you willing to state that he did not? A. No: I 
would not say that he did not return. 

Q. Will you be good enough to tell us what was the last thing 
that gentleman said to you. or the substance of it? A. About the 
only thing T remember his saying to me was that lie wanted to see 
the Third Assistant, and why he wanted to see him. 

Q. You do not remember any subsequent conversation? A. No. 

Q. Did you make any stenographic record of this interview? A. 
Not at that time. I did later. Not stenographic though; I wrote it 

out. 

Q. And I presume when this suit was filed and an answer was pre¬ 
pared you gave that statement of the matter to the Third Assist¬ 
ant. or Mr. Webster, or somebody acting for the Third 

275 Assistant? A. To the Third Assistant. 

(Witness excused.) JACKSON A. 1HTK. 

Whereupon an adjournment was taken subject to notice. 

Subscribed and sworn to before me this 22nd day of July. 10<>S. 

FRANK D. BLACKISTONE, 

Examiner in Chancery. 
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270 1,1 the Supreme Court of the District of Columbia. 

Equity. No. *27279. 

Okmumi Smith, George C. Smith, and Cora A. Gui ld, Tradin 
Under the Firm Name of Street & Smith, 

vs. 

George \ on I,. Meyer. Postmaster General of the United Suites. 

Washington, D. C., December 16, 1908— 

2:30 o’clock p. m. 

Appearances: 

Present on behalf of the complainants: H. H. Glassie, Esq., and 
•1. .1. Darlington. Esq. 

Present on behalf of the 'defendant*; Stewart McNamara. Esq. 

\\ hereupon Zed H. Copp, a witness of lawful age, called by and 
on behalf of the defendant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination. 

Bv Mr. McNamara: 


277 


Q. Mr. Copp. your full name is what? A. Zed II. Copp. 
(\. Where do you reside? A. My local address? 

Yes. A. 167”) Wisconsin Avenue, Washington. 

Q. Are you a minister of the gospel by profession? A. Yes, sir. 

(J. Are you connected with any church at tlie present time? A. 
Assistant pastor of Bethany Chapel, Presbyterian. 

0- How long have you been in that avocation? A. As assistant 
pastor two years in September. Previous to June. 1900. ten years 
active* pastoral work: but from June. 1900. until two years ago, my 
time was given to sociological work entirely. 

(J. Yon have been in the ministry altogether how long? A. 
About sixteen years. 

(}. Have you any ollieial position in tin* City of W ashington? A. 
Yes. sir. 

Q. What is it. please? A. Chief Probation officer of the Juvenile 
Court. 

(}. Mow long have vou held that position? A. Since* Julv 15th, 
1901. 

Q. In your various pastoral # duties as a minister, and in your 
official duties as Chief Probation Officer, have you had expe- 
278 lienee* with young boys, observed their habits, and manners, 
and the like? A. T have. yes. 

Q. Do you have much of that to do in vour eifficial position as 
Chief Probation Offie*er? A. That is my principal we>rk. to investi¬ 
gate* the* e*ause of crime and endeavor to e*orre*et misdirected ieleas ex¬ 
isting among juveniles. 

Mr. Darlington: Ce>rree*t what? 

The W itness: Misconceptions or miselirected ideas. 
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By Mr. McNamara: 

(J. Are you familiar with publications known as “Work and Win” 
and “Tip Top Weekly”? A. Yes. 

Q. Are you familiar also with other publications of like character. 
“Buffalo Bill” series, detective series? A. Yes, sir. 

Q. They an* weekly publications, are they not? A. Yes. 

(j. And they arc similar to those different copies that you have 
before von? 

Mr. Glassik: You mean the publications involved in this suit? 

Mr. Darmnoton: If the question is meant as to whether the Buf¬ 
falo Bill series an* similar to the publications involved in this suit, 
I must object to the competency of it. 

Mr. McNamara: The question only calls for an answer as to out¬ 
ward appearance, price, and not as to contents. 

*270 Mr. Darlixutox ; | object to that; that is not a matter of 
expert opinion or expert proof. 

The Witness: 1 have always considered this literature in tlie same 
class. 

Mr. Dari.ixuton: I object to tin* answer and move to strike it out 
as improper. 

By Mr. McNamara: 

(J. Have you observed whether or not those boys who have come 
under your observation in your official and ministerial duties were 
in touch with literature of that kind? 


Mr. Pari.inotox ; One moment. 

Mr. (ii.AssiK:*! object. It i< irrelevant, incompetent and imma¬ 
terial. They might have been in touch with it as well as with thou¬ 
sands of other forms of literature. 

Mr. Dari.ixhtox: I object to it on the further ground that it 
calls for a conclusion and not for facts, and is incompetent. 

By Mr. McNamara : 

Q. Now proceed. Mr. Oopp. A. Yes: it occurs frequently in the 
court that delinquency is traced directly or indirectly to such class 
of literature. 

Q. Do you know, as a matter of fact- 

Mr. Dari.ixotox : We object to the answer and move to strike 
it out on the grounds that it is a conclusion, and carefully fails to 
disclose any facts. 


By Mr. McNamara : 

Q. Do you know, as a matter of fact, that these boys, or any por¬ 
tion of those whom you have seen, read tin* publication known as 
“Work and Win” ami “Tip Top Weekly”? 

*2K0 Mr. Glassik: We object, on the ground that the fact is 
totally irrelevant. They also may read tin* daily newspapers. 
Then* is no inference relative to the cause at issue to be drawn from 
either fact. 
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By Mr. McNamara : 

(J. Proceed, Mr. Copp. A. To those 1m>vs whose offence has in¬ 
volved moral turpitude. 1 eannot say that 1 have. I have found 
among hoys under my supervision. 1 found them in possession of 
copies of those publications. "Work and Win” or ‘‘Tip Top Weekly.” 

Q. Are von familiar with the character of the publication known 
as “Work and Win”? A. Yes, sir. 

Q. Have you examined several of the copies of such publication? 
A. I have. 

Q. Are you prepared to state from your knowledge of the publi¬ 
cation of “Work and Win.” what is the effect of literature of that 
kind upon the juvenile mind? A. 1 am. 

Q. Will you state- 

Mr. 0 lassie: I object on the ground that the question whether 
"Work and Win” is entitled to second class privilege, is a question 
of tin* requirements of the statute, specifically enumerating certain 
conditions, among which are not included the effect of such publi¬ 
cations. in the opinion of this witness or any other witness or person, 
upon the juvenile mind. 

Mr. McNamara. The testimony is offered, following the 
*2Si line of testimony already adduced hv the complainant in 

proving that the publications of "Work and Win” and “Tip 
Top Weekly are wholesome in their character and very popular for 
the young mind. 

By Mr. McNamara: 

Q. Will you state what the effect is? A. Before I answer that 
question. I would like to make a correction as to the length of my 
ministerial life—that ought to he eighteen instead of sixteen years. 

Mr. ({lassie: That is all right. 

Mr. Darlington: 1 object to the question as calling for opinioned 
evidence, unaccompanied by any statement of facts. I submit that 
the facts should he stated and tla* Court left to draw the inferences; 
and that it is incompetent to submit the conclusions or inferences of 
the witness upon tla* evidence. 

Bv Mr. McNamara: 

(J. Proceed. Mr. Copp. A. My investigation both from reading 
this literature and from actual observation as to the effect of kindred 
literature, leads me to believe that it is disastrous upon the young 
mind. 

Mr. ({lassie: I move to strike out tla* answer on tla* ground that 
it is based upon the observation of "kindred” literature and not upon 
the publications involved in this cause*. 

By Mr. McNamara : 

(J. When you speak of kindred literature, will you state what it 
is you mean. A. Literature of a class similar to these publi- 
282 cations. I had in mind, if you will allow me to qualify that 
answer, the delinquency occurring among the gang of boys. 
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as they arc commonly termed, tlmt arose during the erection of the 
Inioti Station, when a number of hoys, about half a dozen, if I re¬ 
member correctly. were delinquents absent from home, dissipated 
in their habits as boys, living in a room which they had excavated, 
a rather fair sized room, which was fitted up for living purposes, 
where they had cards, beer, they cooked their food which they had 
stolen, and in which they lived a dissolute life from a hoy’s stand¬ 
point, and it was induced by similar reading. I cannot say it was 
induced by reading this literature, hut it was induced hv reading 
literatim* of this character, and much of such literature was found 
in that room. 

Mr. Darlington : I make the same objection to the answer as to 
the question; and further upon the ground that instead of having 
any facts upon which the Court can act. we are simply treated to 
the witness’ inference, as to what induced, what he designates, the 
delinquency of the boys. This in addition to objections which have 
heretofore been made: and it is agreed that this objection and all 
and each of the foregoing objections and grounds stated for them 
shall apply to each and every subsequent question and subsequent 
answer of a similar character, without being re] tea ted. 

l»v Mr. McNamara: 

« 

Q. From your examination of different numbers and publications 
of ‘ Work and W in” and "Tip Top W eekly the publications which 
are involved in these proceedings, what would you say as to 
the effect of those publications, from the standpoint of a 
wholesome or unwholesome character, upon the youthful 
mind? A. Tliev are unwholesome, for two reasons: first, the work 
itself, the fiction itself, is not true, not true to life: in the* second 
place, the minds absorbing such literature are not able to distinguish 
between the real and the true, and it gives a false idea of life. From 
this, there comes incorrigibility, a restiveness under home ties and 
helpful home life. I notice tin* conspicuous absence in thi> work 
of anything that landed the commonplace. There was not anything 
said about getting up early and doing the chores about the farm, and 
sweeping out the store, or those commonplace duties of life: on the 
contrary, the extraordinary is made prominent. It would seem to 
me to inspire the boy's mind with the fact that if he shall be a great 
man. and in order to emulate the characters portrayed in these pub¬ 
lications. he must go away from home, and he must do the impos¬ 
sible or the seemingly impossible, everywhere hi* goes: if he does 
not do that, he goes down to the commonplace, and the common¬ 
place is lost sight of in the common herd: and that has always been 
harmful to well developed boyish life. 

Q. From your knowledge of these publications. ‘ Work and* W in” 

and “Tip Top Weekly.” what would you say as to their effect on the 

youthful mind in inciting impatience of parental restraint? 

« 

Mr. Glassik: We object on the additional ground that the witness 

has not qualified himself by showing any knowledge of these 

*2S4 particular publications. “Work and Win” and “Tip Top 

Weeklv ” and therefore has disabled himself from answering 
• / 

the question. 
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Mr. McNamara: The answer to that is that counsel states he has 
already said that la* has examined the publications, “Work and 
M in and “Tip Top Weekly” and he is answering these questions 
on previous knowledge of such examinations. 

Mr. Gi .AssiE: Me objeet also upon the further ground that the 
question does not confine the witness’ answer to his knowledge of 
these publications. 


By Mr. McNamara: 

Q. Proceed, Mr. Copp. A. I will ask you to restate your ques¬ 
tion. 

Q. Yes. 

(Stenographer reads pending question.) 

A. As I before indicated, it tends to produce incorrigibility, for 
the reasons previously given. 

^ it 1 t It a t \ u 11 t >u .at < 1 . 1 11 tli e same publications, from 
your knowledge which you have already referred to, as to the effect 
upon the young man. with respect to daring and adventure? A. 
From niv investigation of this work, and from my experience- 

Mr. Darlington: “This work:” what is “this work”? 

The Witness: From these works, from mv investigation of the 
publications “Work and Win” and “Tip Top M eekly,” interpreting 
the spirit of it. it fits in admirably with what 1 have found in 
my work as Chief Probation Officer, that boys get the idea 
285 that if they are to be protected, and emulate the character 
they find in fiction, they must have weapons. It has been 
less than ten days since a boy was taken up on the Avenue for carry¬ 
ing a black-jack, and his duties were principally daylight duties, and 
yet he carried a black-jack. The boy was young in years, and boys 
of mature years, have been brought into court for carrying concealed 
weapons, when they have admitted to the Court- 

Mr. Darlington: I must object to all this. 

Mr. McNamara: Of course. M'e will just leave that there. We 
could not use those admissions against this company, unfortunately, 
probably. 

The Witness: 1 just meant to state that my experience with 
boys would corroborate the spirit that seems to breathe in such litera¬ 
ture as to daring and emulation. 

Mr. Darlington: M r e object to that, and move to strike it out, as 
showing nothing but the inference of the witness to sustain his 

theories. 

Bv Mr. McNamara: 

i; 

() Have you made anv recent examinations of several numbers 
of “Work and M r in” and “Tip Top M T eeklv?” A. L have. 

Q. And could you state in a general way from that examination 
what is the general character of these publications from the stand¬ 
point of hurtfulness or not, to the young mind? 

Mr Darlington: I object. The conclusion of the witness as to 


IS— 2059a 
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these publications is not the proper way to prove them. The 
2HI> Court is quite its competent to judge of them as this witness. 

We are simply getting inferences secondhand from a profes¬ 
sional person engaged largely in theoretical work. 

A. I can and will. Do you wish me to refer specifically to the 
numbers? 

Q. Yes; I wish you would. A. I found, upon a careful review 
of Number 488- 

Q. Of what publication? A. Of “Work and Win.” The promi¬ 
nent feature i> the unreal, the return of the hero home with train¬ 
loads of friends, and general unreal conditions that surround the 
life portrayed. In Number 4SH. we found in 11 1 i> a spirit of brag¬ 
ging. reaching the point of explaining to an admiring crowd all of 
the wonderful attributes of the leading character of the book. In 
400, the leading thought in that was moroseness, vindictiveness, ami 
a graphic suicide. In 4H2 we have kidnapping described, an at¬ 
tempted murder, methods of escape* from prison and a Wild West 
lynching. In 4H4. which probably is the worst of those I ex¬ 
amined— 

Mr. Darlington: 4H4? 

The Witness: 4H4. (Continuing:) It simply seethes from be¬ 
ginning to end with conspiracy, murder ami revenge. It is sur¬ 
charged with trickery, bribery and corruption. May I revert to 404 
just for a moment? 

Q. Yes. A. There is one statement of tin* hero that fixed my 
attention. It is his own language. His admirers are made to say. 

“Oh. all the boys know you. and they all try to he like you. 
*287 W'e have read about you and I want to grow up and learn to 
fight and shoot a gun like you do." It was the fact that the 
admiring crowd were made to say that they wanted to he like this 
remarkable character, who was not true to life, that fixed m\ atten¬ 
tion. 

Q. What have you to say. Mr. Copp. as to tin* tendency of these 
publications. “Work and Win." in inciting young minds to do the 
impossible, and by that token making them discontented with the 
ordinary, plain duties of life.'' 

Mr. Darlington : 1 object to the question as being leading, sug¬ 
gestive of an incompetent answer, and asking for opinion evidence. 

A. It would make him dissatisfied with the commonplace. It 
would make him seek after that which is not easily attainable. It 
would unfit a boy for good office work. It would unfit a boy for 
proper study in his school. It would unfit him for a pleasant home 
relation, and would build in his life, in my judgment, a foundation 
which, if not corrected, before he reached mature years, would topple 

over on him. . . 

q j n some of the answers to some of my previous questions, be¬ 
fore you came to these specific books of “Work and Win and “Tip 
Top W'eekly.' you stated- 

Mr. G lassie : He has not mentioned any specific issues of "Tip 
Top Weekly.” 
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Mr. McNamara: Oh yes. 

Mr. Glassie: I beg your pardon. 

By Mr. McNamara: 

Q. You refer to the general literature of this class, now I will ask 
you if you know any of the names of that general literature, 
2<S.S or the publications von had in mind when you made that 
answer? 


Mr. OaRi.ixctox • We object We think you have gone quite far 
afield already in opinion evidence: hut when this witness testifies 
as to his opinion of what other serials or works or publications titan 
those of the complainants are like. I submit b further than we have 
even yet been treated to. 

Mr. McNamara: Counsel misconceives the question. 1 am not 
asking him for his opinion hut for his actual knowledge of the other 
publication which he mentioned when he spoke of literature “of 
this general class.” 

Mr. Darlington: That is the way 1 understood the question. It 
is to that question 1 object. 

A. Nick Carter is one. Boys of Seventy-Six. Buffalo Bill, and 
Diamond Dick. They are four. These (indicating) I did not have 
in mind. 

(j. Do I then understand that these are the publications you had 
in mind when von spoke of literature of the same general class as 
“Work and Win” aiM “Tip Top Weekly”? A. Those and another 
class—this is a New York publication, but if 1 remember correctly 
there is or was this other firm, but this firm may have absorbed that 
other house, that I used to be in touch with. There was another 
publication, another publishing house in New York, publishing a 
similar class of literature, which 1 had in mind when I mentioned 
this. 

(J. Now. just describe in your own way. as a summary of your 
reading and vour knowledge of the publications of “Work and 
l!SP Win” am I “Tip T bp Weekly.” what is the general character 
of stories those books contain? 


Mr. Darlington: We object. Any stories that are obtainable can 
be produced before the court and it dot's not need the reflected opin¬ 
ion of this witness in order to enable the court to reach a just con¬ 
clusion in this cause. 


A rubositatingly demoralizing, specifically, because the picture 
of the hero is small in the foreground, and he is not true to nature. 
The background, which is a large one. is usually filled up with things 
which, as 1 previously indicated in specific numbers, entirely ob- 
scure even the supposed benefits of the hero. As to Tip Top 
Weeklies, if you desire some. 1 have reviewed some of those copies, 
do you care for that? 

(j. Yes; proceed. 

Mr. Glassie: What is this in answer to? 

Mr. McNamara: lie is continuing his answer. Proceed, Mr. 
Copp. 
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The Witness: Number <>2”> ami 020 breathe the same spirit of 
hate, envy, treachery, vandalism, and robbery. 

By Mr. McNamara : 

Q. Those are almost the nine common law felonies. A. Well, they 
are there, gentlemen. *‘>27 describes drunkenness; (>2S describes in a 
graphic way detailed intrigues against a rival, and a fistic encounter 
as the way of settling a difficulty. 0*11 seems to place on tin* lighter 
side of an offence violation of school law. school rules, and describes 
minutely a gambling seem*: and 038 is another deceptive V*>ok. cor¬ 
responding in that series to the one which l have indicated in 
200 another series, and it sets forth in a revolting way drunken¬ 
ness. tramp life, murder and blackmail. I should say bv way 
of continuation that a boy after having read these stories would la* 
under restraint at home, lie would feel that the ordinary home life 
was a common|dace, humdrum affair, and that if he were going to 
amount to anything, having the hero as an ideal, it would be up to 
him to get just right out from home and do some of the things that 
the hero was doing. 


(Jross-examination. 

By Mr. Pari.inuton : 

Q. Mr. Copp. you give assistant pastor of Bethany Chapel as your 
occupation. Is that your source of livelihood? A. I guess not. 
That should have been modified at that point by saying my occupa¬ 
tion is pastor and Chief Probation Officer. 

Q. Why did you give that as your occupation? A. Because it 
is part of my occupation. 

Q. It is by no means your principal occupation? A. No. sir; it 
is not. 

Q. A comparatively small part of it? A. Yes. 

Q. And yet you gave that as your occupation and left the other 
out. Now. why? A. I think, if you will notice my answer later, 
that comes in. So that my answer was full and complete though it 
did not come at that period. 

291 Q. As a matter of fact your occupation is the exploitation 

of the so-called sociological side of boy life: is it not? A. 
No; it is not that. It is the practical side of dealing with child 
offenders. 

Q. What is your salary as pastor of Bethany Chapel? A. Fifteen 
dollars a month. 

Q. What is your salary in your position in the Juvenile Court? 
A. Fifteen hundred dollars a venr. T want to say in defence of mv 
people that that is a mission point. Bethany Chapel is a mission of 
the New York Avenue Presbyterian Church. 

Q. Tb>\\ many publications of Street and Smith have you read? 
A. I did not understand your question. 

Q How many publications of these complainants. Street and 
Smith, have you read? A. You refer to these publications? 

Q. Yes A. T have reviewed carefully sixteen of them, and looked 
over a number of others. 

Q. You mean the ones now on the desk before vou? A. Yes. 
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Q. Where did you * 41*1 those? A. They were sent to me 

Q. By whom? A. By the Post Office Department. 

'JV’J (}. By whom? A. Bv Mr.— I suppose from Mr. Webster. 

I don’t know. 

(}. You know who sent them to you; don’t you? A. Mr. Web¬ 
ster sent those to me; that is right. I reineniltor lie did. 

(}. Did any written communication accompany them? A. Yes. 

0 . Have you it with you? A. I have not. 

0 . Will you produce it and file it in this ease? A. T cannot pro¬ 
duce all of it. because part of it has been destroyed. It would be 
of no consequence in the case any way. 

Q. We would like to judge of the consequence of it. if you will 
produce it. A. It is a mere statement of the publications sent, and 
asking me to look over them. 

D. Did that communication precede or follow such oral communi¬ 
cations as you had with the representatives of this Department in 
regard to the case? A. It followed my coming here after seeing 
published an article in tin* Star. I think it was. one of the news¬ 
papers. I came to Mr. Lawshe. and I have recognized the injurious 
effects of this literature for years upon the young mind and T came 
and asked if 1 could aid in any way in helping to prevent that litera¬ 
ture from continuing to provr its poisonous stream into the minds 
of the young. 

Q. That was before you had read any of these publications? 
A. T have not read those except by way of review; but T have 
read them by the ton as a boy. 

Q. Head what? A. Such class of literature. 

Q. Yes. 1 supposed you are a very demoralized individual then, 
are von? 

Mr. McNamara: Probably he wants to say that he is the exception 
that proves the rule. 

A. I prefer not to answer as to that point. 

By Mr. Darlixotox; 

Q. How general was this reading by the boys of vour age and ac¬ 
quaintance and of your day and time, so far as is within your knowl¬ 
edge? A. Well. I was reared in the country- 

Q. Yes. A. (Continuing:) A ml there was not very much of that 
literature read in the district in which 1 was reared. 

(J. How did you happen to get tons of it. and the other boys 
escape? A. I came in touch with it because of sickness. For years 
I was an invalid, and during that time literature was brought to me 
of various publications, some of which was of that class. T soon 
came in touch with the Company and got the literature, and T read 
it for years. 

Q. My question. Mr. Copp. is about the other boys of your neigh¬ 
borhood. Were you the only one who encountered this dire, de¬ 
moralizing influence? A. F don’t remember of any in my immediate 
neighborhood reading such literature. Now, T say I prefer 
•JfM not to say anything further about this. 

Q. Why do you say that? A. T have reasons for saying 
it. 
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U Aon think it will help out your testimony in this cast* to 
inject that remark: i.- that tlu* motive? A. No: I do not. 

Q. What? A. Xo: l ,1., not think it would help tin* testimony. 

Q Did you consider that the injection of that remark into the rec¬ 
ord- A. It was unfortunate and I would he very glad to have it 

eliminated, that 1 referred to it at all. 

Q. Ikivc you stated all the particulars which lead you to conclude 
that this ola» of literature is injurious, namely that it is unwhole¬ 
some. because it i- fiction which is untrue to life, because the minds 
of the renders arc not able to distinguish between the false and the 
true, and because it deals with murder, hate, treachery and vandal¬ 
ism? A. Those are among the lending objections. The point that 
has fixed itself in my mind is that which I have already indicated. 

D Well. Mr. Cupp, we do not want to string this out unnecessa¬ 
rily. and I will a-k tin* examiner to read the question to you. and 
ask you if that forms a basis of your opinion. A. Yes. 

(). Do you wish to add anything to it: if you do. you can. A. 1 
think that covers it in a general way. 

Q. I believe you did mention as another ground the fact 
that it deals with hemic events, and you think that develops 
the idea that a boy has got to do something heroic in order to be 
great? A. lie has the idea that he has to be above the ordinary, 
every,day practical life. 

Q. And it does not include along the lines of heroic performances 
the sweeping out of stores and doing of chores and things of that 
sort, commonplace things? A. No. It doe> not put a premium upon 
the commonplace duties of life. 

(}. Now will you kindly give us a li.-t of the works adapted to tin* 
reading of boys which do render heroic sweeping stores and doing 
chores and the commonplace duties of life? A. That would be 
rather difficult to do off-hand. 

Q. x aim* one book that you think is the antithesis of these bad 
books, and the kind you think that boys should be supplied with. 

A. The Alger series or tin* llenty books. 

Q. The Alger books? A. Yes. 

Q. Are they not without exception accounts of boys that leave 
home and go to the city and distinguish themselves and become rich 
and famous and great? A. Yes: and some of those books I consider 
objectionable and would not allow them to come into my home. I 
have a boy myself and I would not allow him to read some of 
them. 

29S Q. Then why do you mention them as the books that 

should take precedence- A. I have indicated some which 

came into my mind and among which I very carefully differentiate. 

Q. You mentioned the Alger series. Are they not the ‘‘Ragged 
Dick ”, and Peter the Porter and books of that description? A. Yes: 
and they do not come into my home. I take such as “Tried and 
True". “Slow and Sure” and “Work and Win", they are some of 
the books my boy is reading and has read. 

Q. What proportion of the Alger series bear such titles as you 
now describe? A. I cannot answer that question. I am not ac¬ 
quainted with the entire series. 
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Q- 1 hey arc all by the same author? A. Yes. I think they are 
complete: some of them are complete hooks. 

D- Are not the majority of the Alger series just the class of pub¬ 
lication as this, the adventures of hoys who do impossible things 
and possess impossible virtues, measured by any standard of ordinary 
life? A. No. they are not. I read the 1 hooks that come into the 
home before they come into the home. 

Q. I Tow many of them have you read that art* not of tin* character 
1 have described? A. 1 have not read any, because I am guided by 
the titles. I look at the title and tin* contents by chapters, and then 
to he sure I have not been misguided and that something is not hid¬ 
den away injurious in the work. 1 read it. 

20, Q. How many hooks of tin* Alger series can you mention 

which do not deal with theft and larceny and murder and 
drunkenness, and the life of the slum? A. I could not answer that 
question. 

(J. Can you name one that does not? A. I should not like to 
answer that question because 1 might- 

(J. Now give us another series of hooks that you think adapted 
to the use of boys. I suppose you concede that hoys should have 
some literature? A. There is the greatest Held for proper literature 
for hoys. 

(J. Now we are asking for that field. A. Well, I should like 
very much for that field to Ik* covered. 

(J. I am asking what it is. A. I say then* is the greatest field for 
literature of the class you are indicating. 

(J. You mean there D a great field and no fruit, an empty field? 
A. Well, there is literature that purports to he proper for that field, 
that claims to he. 

Did you ever read a hook called Tom Brown of Oxford—Tom 
Brown of Rugby? A. No: 1 must confess I have not read Tom 
Brown. 

Q. Did you ever read Vernon (Irecne. a history of a hoy at one of 
the English schools? A. No. 

•J9<S Q. Did you ever read Robinson Crusoe? A. Yes. 

Q. Is that a hook that inculcates the sweeping out of stores 
and the doing of chores and staying at home, and commonplace life? 
A. No, it did not impress me that way. 

D. What do you think of that as a book for boys? A. I thought 
that was a good book for Imivs and my hovs read it. I think it 
good because it describes adventures that might happen to any poor 
fellow who was thrown off on an island, and I think it had a practical 
turn to it. 

Q. You think that is a book which is true to nature and deals with 
events that occur and omits the extraordinary and the wonderful, do 
vou? A. Well, now as to that point. I won't say that, inasmuch as 
it is not the ordinary and it is the extraordinary. T can see how the 
ordinary might he hidden in the extraordinary occasions. 

Q. Do you know any of these ‘‘Tip Top Weeklies*' or “Work and 
Win" books which deal with as improbable and unreal conditions as 
Robinson Crusoe? A. No. I do not. I do not recall any. 

Q. Did you ever read a hook called “The Man from (ilengarry", 
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Ralph Connor's book? A. No; !»iit I have read those other hooks. 
I have read “The Sky Pilot**. I have not read “The Man from <«len- 
garry." I would like to do so. 

Q. ll is rather a famous hook, isn't it. “The Man from (llen- 
garry"? A. 1 believe it hears that distinction, hut 1 have 
not read it. 

(J. Does “The Sky Pilot" deal with hoy life? A. No, sir; 
that deals with manhood life on the frontier. 

Q. Yon are entirely unfamiliar with “The Man from < dengarrv"? 
A. lam. except hv way of hook review. 

(J. What is that? A. Except hv way of its review. 

Q. You mean that you have reviewed it? A. No, 1 have seen a 
review of it. 

(J. Did you ever read “Oliver Twist" hv Charles Dickens? A. 1 
don’t think 1 ever finished “Oliver Twist . I have started reading it. 

(J. Do you regard that as a proper hook for hoys to road? A. 1 
have not read it. Judging from its place as a classic, and its claim 
to he a good and proper hook. 

(y You say you read it partly? A. Yes. 

You know then that Olivia* Twist was a common thief and 
associated with thieves, and it deals with the adventures of a little 
street thief in the streets of London? A. Ye>. 

(J. You know that it deals with drunkenness and murder? A. 
'i es; and l know that Oliver Twist evolved into something 
.*500 Letter and then* was that helpful part, constant development. 

And some of the other characters evolved to the end of 
a rope, before you get to the end of the hook, didn't they? A. Yes. 

(J. Don’t you find that same contrariety of like eventuality in the 
characters in these publications we are now dealing with? A. No. 
I did not. I found, what I read about them at least, to Ik* true to 
what 1 know of modern eitv life. 


D- Mention some one of these books in which the good turned 
out to evil fortune or the bad to good fortune, without changing 
their ways of life. A. W ell, it was the condition about these books 

that 1 have previously mentioned- 

But we are now trying to get at some facts. You gave us 
your opinion. Mention some one of these sixteen publications, 
which you say you have already read, in which happiness or sue- 
ees> comes to a bad life: or misfortune and disaster comes to a cor¬ 
rect life? A. 1 cannot say that I can do that. 

(J. Is not the contrary the case in these books? Is not the cor¬ 
rect and sober and temperate and well behaved boy the one who be¬ 
comes the hero and has the good fortune throughout, and is not the 
one who hates or drinks or steals the one who comes to grief, in all 
these publications? Pan you recall one exception. (After a pause.) 
Well. Mr. Popp, you have looked over those books since I asked you 
the question, does that refresh your recollection so you can 
:501 identify one of the class that 1 call for? A. No. I cannot. 
I must confess the review is in my mind more like a kaleido- 

SC< >f H*. 

(}. You mean you read them so fast they made no impression 
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upon you? A. They made an impression, hut T could not, under 
oath, revert to anv one book. 

Q. Do you recall any one of those publications or any character 
in any one of them who conn's to any good end or who has any¬ 
thing about him to attract a hoy. who cither drinks or smokes or 
swear- or does any other improper thing? A. As I have said be¬ 
fore. there is a hero in every one of these books. 

Q. Hut that does not answer my question. 1 am asking if you 
litid any hero or near-hero or anything like a hero, any attractive 
character, in any one of these hooks who is not a total abstainer from 
drink, wlm does not swear or use vile language, who does not lead 
a correct moral life? A. Will you repeat that question. Do I find 
any character- 

tj. Yes: who has about him anything attractive to a hoy who is a 
hero, or who is held up in a manner to attract hoys? A. I cannot 
answer the question except in my previous way. I have in mind., 
I think, such characters, hut I could not put my hands on the hook 
at this time. 

Q. Well. Mr. Copp, we want to give you every opportunity, and 
agree that you may take those hooks, and between now and the 
next session 1 would like you to file one in the case in which 
the hero is either a thief or drunkard or hoy of bad character. 
A. Now that that is your question, it is a question as to who 
is considered a hero. There is one central hero in each of those 
b< >oks. 

(J. We will let you designate the one you think is a hero, and the 
court can judge how good a chooser of heroes you are. A. I shall 
l>e glad to do that. 

(J. I low long have you held the office you now hold—what is it. 
Chief Probation Officer? A. Since-Inly in, 1901. 

( v >. 1901? A. 1901; ves, sir. 

(). That is seven years? A. Yes. sir. 

0. Can you give us the name of any hoy who has fallen under 
your observation during that time, whose demoralization can lx* 
traced to any one of either of these publications? A. 1 don’t know 
whether it would he fair to the hoy. if I were to do that. 

(J. Could you do it? A. Yes, 1 can furnish a number of boys 
whose delinquency has been traced to reading had literature. 

(J. Oh. that was not the question at all. I asked you if you 
could name any hoy whose delinquency, as you term it,, can be 
traced to reading ‘‘Tip Top Weekly” or “Work and Win.” 
30:1 A. No; 1 cannot. 

Q. 1 agree with you that bad literature is demoralizing. 
Is it vour opinion that bovs should be allowed to read history? A. 
Yes. ’ 

Q. Do you think a hoy should be allowed to read a history of the 
French Devolution? A. Yes. 

Q. There is lots of murder in that. A. If you will allow me to 
say. by way of parent hes/s. 1 would like to see some of the copies 
expurgated. 

Q. Whose history of the French Revolution would you like to 

1,9—2059a 
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see expurgated? A. Well. I refer to the deed.* of crime incident 
to that revolution. 

Q. 't es. hut we only find those in descriptions of writers of his¬ 
tories—whose hi.-torv of the Revolution wotdd von like to see ex- 

• • 

purgated? A. 1 cannot refer to any particular history. 

Q. Whose history of the French Revolution have you read? A. 

1 have read it in the history of the world, Ridpath s. 

Q. In Ridpath s History of the World? A. And I have read it 
in the History of France. 

Q. Whose History of Fin nee? A. I don’t remember the au¬ 
thor’s name. I read it as a boy. 

(J. You remember that there was any amount of hate. 
:’><M murder, treachery and vandalism in any history of that 
era? Ho you still think a boy ought to read it? A. From 
a historical standpoint? 

(J. From any standpoint. A. 1 have already answered, yes. from 
the standpoint of history. 

(}. Do you consider that murder and hate and envy and treach¬ 
ery and vindictiveness and vandalism are untrue to nature and 
therefore ought not to be read as tending to produce false ideals? 
A. No; as a matter of history they are not. 

Q. As a matter of every day life, are they untrue to nature? A. 
Well, no; but there is a difference, if you will allow me to modify 
that. Then* is a difference between history and a manufactured 
story. There is a difference between Robinson (Yusoc's discoveries 
and the usual stories of the five or ten cent novel. 

But if mental contact with the idea of theft and murder and 
drunkenness i- demoralizing to youthful minds, it ought not to 
meet with those things anywhere, if it is demoralizing, in history 
or in fiction. A. Well., as a general proposition, such literature, 
scenes of bloodshed, murder, and robbery are harmful to the young 
mind. 

D- And it ought not to he brought in contract with it? A. On 
general principles it ought not. 

Q. Do you think a boy ought to be allowed to read tilt* 
dOA Bible? A. Acs. 

Q. Is there any envy and hate and murder and drunken¬ 
ness in that Book? A. Yes. but always with tin* attendant punish¬ 
ment. 

Q. Now do you Hud in these series of stories that we are dis¬ 
cussing now. aiiv case of murder or hate or drunkenness or anv of 
those crimes, which does not meet, in the course of the stories, with 
proper and attendant punishment? A. 1 can only answer that as 
l answered the one before. 1 don't remember distinctly enough to 
refer to a particular work. 

Q. Do you think a 1m>v could read a biographer’s life of any 
great man without thinking lie would have to do something heroic 
if ne was going to be great? A. Yes. 1 think he might read any 
of the biographies of the great men. if they are true biographies. 

(J. Do vou think a boy would read the life of Napoleon Bona¬ 
parte. and be thereby induced to devote himself to sweeping out 
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stores and running errands and dining chores? A. I think so. You 
take the life of Napoleon Bonaparte as a boy, or the boyhood life 
of any of the great men- 

Q- You think there is less of the extraordinary in the life of 
Napoleon Bonaparte than you find in any of these stories? A. I 
don t think there is any—they cannot be classed together because 
Napoleon Bonaparte was largely a man of the hour and cir- 
cum.-Unices which occur in a millen-ium, and, these stories, 
they occur with frequency. 


Redirect examination. 

By Mr. McNamara: 

(R Mr. (’opp, in your judgment, as expressed in the answers you 
have made, do you draw any distinction between the deeds of men 
in tin* cases referred to by Mr. Darlington, which are singular in 
the world's history, and the deeds attributed to these boys in the 
issuer of “Work and Win" and “'Pip Top Weekly"—do you make 
any distinction between these heroic deeds which are done bv full 

i t> 

grown men and the heroic deeds which are here put to the credit of 
young hoys? A. There ought to be the widest. A boy will endeavor 
to emulate another hoyV deeds, and he considers a man’s deeds be¬ 
yond his reach until he reaches man’s estate. 


Recross examination. 

By Mr. Darlington: 

(R Do 1 understand you think that heroic performances by men 
are not injurious to boys., but that accounts of heroic acts by boys 
would be demoralizing to them? A. No; 1 did not say that. 

(R Really. Mr. (opp, do you think any boy ought to be allowed 
to read the story of David A Goliath? A. Yes, sir. 

(R Don't you think he would get a sling and some stones and 
go out to kill somebody if he read that story? A. No. 

ZED II. COPP. 


:107 Subscribed and sworn to before me this 20th day of De¬ 
cember, 1008. 

FRANK D. BRACKISTONE, 

Eraminrr. 


Whereupon A. R. Rawsiik. Third Assistant Postmaster General, a 
witness of lawful age. being first duly sworn, was examined and tes¬ 
tified as follows: 


1 direct examination. 


By Mr. McNamara: 

(>. Mr. Rawshe. you have been sworn, l believe? 


A. 1 have been 


sworn. 

(R You are the Third Assistant 
States? A. N es, sir. 


Postmaster General of the United 
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Q. Did vou hold that oil ice during the nionth> of Mav and June, 
1907? A.‘l did. 

Q. Will you tell us what part you had to do with the issu- 
anee of a citation against tlie publishers of “Work and Win’’ and 
“Tip Top 'Weekly" in the month of May, 1907? A. I directed that 
citations I** issued and signed the citations when prepared. 

Q. Were you present in the City of Washington, in the 
308 Post Otiice building, on the 11th and 12th of June, 1907? 

A. 1 was. 

(). Have vou anv recollection as to whether those wen* the re- 
^ « * 

turn davs of the citation vou have referred to? A. Mv recollection 
is that the citations were returnable on two days. I think the 11th 
and 12th. Dates do not impress me very much in that respect., but 
that is the best of mv recollection. 1 could determine it bv examin- 

* i 

ing the records. 

Q. Have you any recollection of an answer or response having 
been tiled by the di tie rent publishers of those publications? A. 
Yes, sir. 

Q. Did you have occasion in the discharge of your duties as 
Third Assistant Postmaster (leueral to consider the answer with the 
other papers in the case? A. I did. 

Q. And with any officer? A. With the Superintendent of the 
Division of Classification, who has immediate charge of the busi¬ 
ness. 

Q. What is his name? A. Mr. II. M. Bacon. Superintendent of 
the Division of Classification. 

Q. In the matter of that citation, and in the matter of the ques¬ 
tion as to whether the publications of “Work and Win” and “Tip 
Top Weekly” were entitled to second class privileges, was any de¬ 
cision reached and promulgated by the Department? 

Mr. Darlington : I object. The promulgation of the 
209 result would be the only competent evidence. 

Mr. McNamara: Yes; that is only preliminary. You 
can answer that question. 

A. I will ask the stenographer to read the question. 

(The stenographer read the question as requested.) 

A. There was. 

Q. W ho rendered that decision? A. 1 did. 

Q. In the course of rendering that decision, did you consider the 
law and the facts as set forth in the citation mentioned in the bill 
of complaints and the answer of the respondent as mentioned in 
the bill of complaints? 

Mr. Darlington: We object. 

A. I did. ’ 

Q. I will ask vou if in the course of vour consideration vou con- 
suited with Air. Bacon, the Superintendent of Classification? A. 
I did. 

Q. With anybody else? A. I also submitted the matter to the 
Assistant Attorney (General for the Department for review. 
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(}. \\ a." your decision to which you have just referred the de¬ 
cision embodied in the order of dissolution, issued June 30th, which 
is mentioned in the bill of complaint? A. It was. 

310 Cross-examination. 

By Mr. Darlington: 

(}. Mr. Lawshe, how long have you held the position of Third 
Assistant Costmaster (General? A. Since March 22nd, 1007. 

(}. Prior to that time, 1 assume you had no connection, otlicial 
or otherwise, with this question ulxmt the right to enjoy second rate 
privileges, second class privileges? A. If counsel assumes that, L 
see- no necessity for answering the question. 

D- Sometimes even counsel make wrong assumptions. A. 1 have 
bad >ome knowledge of the second class question. 

(). Were von olliciallv connected- A. Not officially, vou said 

« « • / 

olliciallv or otherwise. 

(J. 1 wa.' not referring to your knowledge but to your connec¬ 
tion. This issuance of citations which vou have referred to., with 
whom did the suggestion of that action originate? A. The mat¬ 
ter was brought to my attention, as I remember it, from different 
sources. 

(J. We would be very glad to learn what those sources wen*, it may 
be* somewhat important in this case, if you can tell us. A. The mat¬ 
ter of their being in the mail, as 1 recall was brought to my atten¬ 
tion. 1 think, by the New York Post Office, and I also re- 
31 1 ceivcd a letter from a postal otlicial. calling my attention to 
the fact that these publications were passing as second class 

matter. 

(J. And did you investigate to ascertain how long they had been 
enjoying that privilege? 

Mr. McNamara: I object to that as immaterial. 

A. I understood that they had been in the second class for some 
time. 

(J. About how long. Mr. Lawshe? A. I could not suv. 

It seems. Mr. Lawshe. that these publications had been ad¬ 
mitted as entitled to that privilege for about ten years before tnese 
citations. Did you learn that their character had changed in any 
respect during that period? 

Mr. McNamara: I object to that on the ground that it is im¬ 
material whether their character has changed or not. 

A. I do not know whether the character had changed or not. 

Q. The issuance of these citations was not based upon any al¬ 
leged change in their character which might justly take away from 
the- privileges which had been originally accorded them? 

Mr. McNamara: Same objection. 

A. No. 

Q. Do I understand that the question of excluding these publi¬ 
cation- from the mail originated with the New York post office? 
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A. I would not say that definitely. I wish to make a more specific 
answer in one respect there. W here T used the word postal official, 
1 alluded to Mr. 0. M. Oottermann. Director of Posts of 
'*1- |he Philippine Islands, who wrote a letter on the subject, 

inviting my attention to the character of the publication. 

Q. And that was the origin of your- A. I think that was the 

initial origin, but 1 would not assert it as a fact. I think so. 

Q. Air. Lawshe. isn t it a matter of fact that Mr. Bacon first sug¬ 
gested to you the issuance of these citations? A. Not that I recall; 
but J want to say this, that that would he a very natural proceeding, 
because mail coming in would go first to Mr. Bacon and then be 
called to my attention. 

Q- W hat mail do you refer to as coming in ami going to him 
first? A. Pertaining to the classification of mail. 

D- PouId you furnish us with a copy of tin* letter of this Philip¬ 
pine official? A. IIow is that? 

Q. Could you furnish us with a copy of the latter of this Philip¬ 
pine official that you mention? A. That would be a matter for 
counsel to determine. I would be guided by their advice. 

Mr. Darlington: Well, we call for it. 


Mr. McNamara: We must object to that, not that it has any 
value in the case, but simply because it is wholly immaterial. The 
question here is whether tlie Third Assistant Postmaster (icneral, in 
the discharge of his duties, reviewed this case and made his decisions. 

lie has jurisdiction to so decide, and how he came to start the 
did investigation, or how he was prompted to consider the matter 
with a view to a further consideration, is. we submit, wholly 
immaterial. 


Mr. Darlington: We think we have a right to know, and we 
think the Government ought to be willing to show, what the origin 
of this movement was. It seems incomprehensible to us that this 
matter should originate in the Philippine Islands, in view of the 
fact that we never published these papers in the Filipino language, 
and never reached the class of business in that region. 


The Witness: 1 can explain that. 

Mr. Darlington: W e would prefer to have the letter. 

The Witness: One is a part of the other. 

Mr. Darlington: When the letter is produced we will be glad to 


have; the explanation. 

Mr. McNamara: Counsel for the respondents further object to 
tins evidence on the ground that counsel for complainant- are en¬ 
deavoring to make a great deal out of an immaterial matter. The 
Third Assistant Postmaster General had the investigation before 


him, as a fact- 

Mr. G lassie: 1 do not want 


to interrupt you. but we object to 


this continual argument. . . . 

Mr McNamara: (Continuing .) And so having it. he made his 

decision, and it is submitted that it is wholly immaterial how he 

came to start the investigation. ... . .. . r 

Mr Darlington: Unless we can he allowed to adduce the tacts 

in this case, we must decline to proceed with the cross examination. 
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Mr. McN amara : M e will stale for the record that counsel 
• >14 has no objection to letting counsel for complainants see this 

letter, if it can be found among the tiles, but we simply think 
it has no place in this ease, and think it ought not to he put in and 
encumber this record. 

Mr. Dari jngton : W e do not imagine it would be a very volumi¬ 
nous document and would not encumber the record very much. We 
have no further questions in the present attitude of the case. 

A. L. LAWS HE. 

Subscribed and sworn to before me this nth dav of Februarv, 
1909. 

FRANK D. BLAOKISTONE. 

Exam nner. 


315 hi the Supreme Court of the District of Columbia. 

Equity 27279. 

Ormond G. Smith, George C. Smith and Cora A. Gould, Trading 
under the Firm Name and Style of Street A’ Smith, 

vs. 

George von L. Meyer, Postmaster General of the United States. 

\\ ashington, D. C.. .htniKift) 20,. 1909—2 o clock p. m. 

Met pursuant to notice at the Post Office Department, office of the 
Third Assistant Postmaster General. 

Appearances: 

Present on behalf of the complainants: If. 11. Glassie, Esq., and 

J. J. Darlington, Esq. 

Present on behalf of the defendants: Stuart McNamara, Esq., and 

K. M. Webster, Esq. 

Whereupon A. L. Lawsiie, Third Assistant Postmaster General, 
was recalled for further cross-examination, and cautioned that he had 
been duly sworn: 

By Mr. McNamara: At the last session there was mention made 
of a certain letter from the Philippine Islands with respect 
3Hi to the admission of certain publications in the second class, 
and the counsel for the complainants called for the produc¬ 
tion of that letter. While we cannot admit its materiality, yet as 
they persist in it and desire to see it. 1 have no objection to comply¬ 
ing with their request for its production. We have the letter here 
for the purpose of your inspection. (Letter here submitted to coun¬ 
sel for complainants for examination.) 

Mr. Darlington : We offer the letter in evidence and ask to have 
it copied in the record. The letter reads as follows: 
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‘‘Bureau of Posts of the Philippine Islands. 

Office of the Director of Posts, 

Manila, P. 1., December 20, 1906. 

Third Assistant Postmaster General, Washington, D. C. (Classifi¬ 
cation Division.) 

Sir: There have recentlv been received in the mails from the 
Cnited States a number of copies of the “New Nick Carter Weekly," 
evidently entered as second class matter at the New York Post Otlice. 
This publication has all of the characteristics of books, and it is not 
understood why the same has been granted the privilege of the sub¬ 
sidized rate of one cent j>er pound. Therefore will you kindly in¬ 
form me it it is now the rule of the department that such printed 
matter may he entered as second class mail matter. 

Apropos of this. 1 have to say that on .July 10, 1002 a similar 
publication issued at Manila was submitted to your otlice by me for 
a ruling, to which you replied on August 20th. 1002, No. 66330: 

" The copy of the publication submitted with your letter has all 
of the characteristics of hooks which are by law third class matter, 
and which cannot by mere compliance with the technical require¬ 
ment- of the law governing second class matter, be admitted to that 
privileged class.’ " 

Respectfully, 

0. W. COTTERMAN, 

Director of Poet#. 


317 Cross-examination (of A. L. Lawshe continued). 
By Mr. Darlington: 


Q. What was a similar publication issued at 
in Mr. Cotterman s letter? A. I could not sav, 
ascertained bv reference to Classification Division 


Manila, referred to 
. but that could be 
. File No. 66330. 


Q. Did you at any time advise the complainants in this case that 
the second class mail matter privileges granted them had been criti¬ 
cized on the ground that their publication had ‘‘all the characteristics 
of hooks?*’ 

Mr. McNamara: 1 object to the question as immaterial. 

A. 1 will answer by saving that I made some inquiry into the 
matter and later issued a citation to the publishers to show cause why 
the publication should not he denied the privileges of second class 
of mail matter. 


Q. My question is intended to elicit information as to whether 
or not the complainants were informed that their right to second 
class rates was challenged on the ground that their publication had 
“all the characteristics of books?” 


Mr. McNamara: Same objection. 

A. Mv recollection is that that was one of the grounds of the cita¬ 
tion. 1 would like to add to my answer that T do not recall 
31S the specific language of the citation, hut it would he on the 
ground that it was not a newspaper or periodical within the 
meaning of the law which might cover the other proposition. 
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Do you refer to your coinniunieation of May 17, 1907, ad¬ 
dressed to the publishers of the Tip Top Weekly, annexed as an ex¬ 
hibit to the Hill of Complaint in this ease? A. I refer to this and 
other citations of the publications that were treated at the same time. 

(1. We call for the additional citations. A. If this case has di¬ 
rect application to the Tip Top Weekly, my answer is that this is 
the notice and citation referred to. and the only one in this case. 

Q. Did you at any time call the attention of the complainants in 
this case to the contention in this letter of Mr. Cot term aids, that this 
publication had “all the characteristics of hooks,” and for that rea¬ 
son was not entitled to he included in second class matter? 


Mr. McNamara: The question is objected to as being immaterial. 
It is utterly immaterial what happened prior to the issuance of the 
citation, which is the basis of the proceedings in this case. 


A. 1 will answer bv quoting from the citation itself. (Wit- 
31 P ness here reads as follows:) “That the issues of the Tip Top 
Weekly do not constitute a newspaper or other periodical 
publication as required by Sections 7, 10, 12, and 14 of the Act 
of Congress of March 3, 1879. (Ch. 180, 1 Supp., R. S. page 246), 
governing “mailable matter of the second class," but are in fact 
books, which, under Section 17 of said Act, are third-class matter 
and chargeable when sent in the mails at tin* rate fixed by law for 
that class of mail matter. 

“Your answer, in writing, must be submitted on or before June 
11, 1007. 

“Should you desire to avoid the expense and trouble incident to 
a trip to W ashington, your written answer will he given the same 
full and painstaking consideration as though you appeared in person 
or by representative.” 

(). Did you at any time advise the complainants of the charac¬ 
teristics of periodicals it is claimed its publication lacked? A. At 
no time have I attempted to act as the legal adviser of the publisher. 

(). Do you consider that you would be acting as his legal adviser 
by giving specific notice of the characteristics of periodicals which 
thev lacked, and would properly constitute second class matter? 

Mr. McNamara: Same objection. 


820 A. It would seem that that would be the case. I would 
not be required to give advice to the publisher under such 
circumstances. 

Q. Did you consider that giving the complainants specific notice 
of the (*harge brought against their publication, of the character of 
that charge, would have been advising them legally? 

Mr. McNamara: Same objection. The question is speculative. 

A. (After question repeated to the witness.) It seems to me 
that that i> putting the matter in rather a negative form, and I do 
not think that I would be required to advise the publisher a* to what 
his publication lacked; but the citation asserted what the Department 
considered it actually was. 

(). You were aware were you not, that the Department had ruled 
veal's ago that the publications were entitled to the second class 
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rate* and that the complainants had l>een for many years expending 
their money and their energies on the faith of that ruling? 

Mr. McNamara: Same objection. 

A. It is a reasonable assumption that the Department may have 
so ruled at some time in the past, and likewise that it ruled in 
favor of certain other hooks, those published by the Houghton- 
Miftiin people, that wore afterwards declared not to he second class 
mail matter. 

321 Q. 1 am not trying to argue the legal proposition with you. 

hut 1 am endeavoring to have you tell us what fair notice 
you consider that the Department gave these complainants of tho 
specific defects in their publication, or the specific nature of the 
charge brought against them, under which after the lapse of so 
many years, the privilege* once adjudicated to belong to them, was 
to In* taken from them, with the consequent loss of tin* money and 
energy which they had invested in their business? 

Mr. McNamara: That is objected to on the ground that it is 
immaterial, that the* citation which was issued speaks for itself, and 
that the question seeks only t<» draw from the witness a personal 
characterization of something which is testimony in itself. 

A. It seems to me that the question of counsel is so broad and 
sweeping and contains so much argument, that 1 should answer by 
saying that the decision of the Supreme Court in the Houghton and 
Mifflin case of itself constituted proper notice to all publishers of 
similar publications of their right to mail as second class. 

(J. Do 1 understand that this is the extent of that notice you gave 
complainants in this case, and all the op|M>rt uni ties for hearing that 
were accorded them? A. The legal notice required by law was 
given them under date of May 17. 1007. and the hearing required 
bv law was given on Tuesday June 11th following in this particular 


case. 


:»22 D. 1 believe you have already told us that this letter of 
May 17th. 1007. is tin* only suggestion, the* oidv specification 
of the nature of that hearing? 

Mr. McNamara: That is admitted. 

Q. At what stage of tho east*. Mr. Lawshe, was this matter referred 
to the Assistant Attorney Heneral? A. I would have to refresh my 
memory by reference to the record as to that. 

Q. We will have to wait to have you do it then, because it is im¬ 
portant to know that. In the citation of May 17. 1007, the state¬ 
ment is "that the issues of the Tip 'fop M’eeklv do not constitute a 
** newspaper or other periodical publication as required by sections 
"7. 10. 12 and 14 of the Act of Dongles." of March d. 1S70." What 
does constitute >ueh a news-paper or periodical publication as in those 
requirements according to your holdings? 

Mr. McNamara: We object on the ground that the witness is not 
compellable to interpret tin* law in this case, and has interpreted it 
so far a^ it applies to the ruling of exclusion of the publication in¬ 
volved in this hi it. and the propriety of that interpretation D the 
subject of inquiry. 
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A. I would answer by quoting from the decision of the Supreme 
Court on the point. 

Q. A\ hat decision do you refer to? A. The Houghton and 
Mifflin case. 

•V>:\ Q. What characteristics of a newspaper periodical publi¬ 
cation did you find tin* complainants’ publication fail to 
) m assess ? 

Mr. McNamara: Same objection. Now that is objected to on the 
further ground that bis decisions are not the subject of review by 
the courts. It is simply a question of whether or not the Postmaster 
<*enoral has given the hearing to the complainants and after made 
his decision. 

Mr. Pari .1 N(»t< >n : Wo regard this question as most, material. 

A. I will avail myself of (lit* privilege of declining to answer the 
question. 

Q. In that case wo will move to strike out all of the testimony of 

e. 

the witness that has been given. I think we are entitled to an 
answer. 

Mr. McNamara: You can make that motion if you wish Mr. 

I )arlington. 

Mr. Darlington: I prefer to have the answer. I submit it to 
counsel that these complainants could not have had a hearing upon 
the conditions under which the witness acted, unless those conditions 
were made known to the complainants. ITow can the court pass 
intelligently upon a question at the bearing, unless it knows what 
those conditions were. 

•VIA Mr. McNamara: Tbe court has before it the citation which 
was issued. It is admitted that that is the only notice that 
was given to the complainants. If that citation failed to indicate 
with sufficient clearness the charge against the publication, then' 
is no notice and therefore no bearing within the meaning of the 
Act of 1901. But it is entirely another question when we come to 
see what was tbe character of tin* judgment rendered by this quasi- 
judge after proceedings had been properly initiated. That is some¬ 
thing tbe court has nothing to do with, either by way of review, by 
qualification or by affirmance. 

Mr. Darlington: Suppose tbe fact to be that those books were 
ruled out because they lacked certain, as yet. undisclosed character¬ 
istics of periodicals, and that those specific lacks were never called 
to tbe complainants' attention and the complainants had never had 
a hearing upon them. Would not that condition of fact be mate¬ 
rial? 

Mr. McNamara: You gauge that by your citation. If it is a. 
question of fact or question of law as to whether or not the quad- 
judge has made the* mistake. I would like to see any authority that 
would say the court has jurisdiction to correct it. 

Mr. Darlington: The question here is. not whether the decision 
is correct, but whether the complainants have had notice of the ob¬ 
jection, 
o.)*, 

» ) J 


A. (After previous question repeated.) Tn deciding upon 
what constitutes a periodical, T have been guided very largely 
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bv the decision." of the courts, and notahlv the decision in what is 
% • 

known as the Houghton and Miftlin case. In that decision it was 
held that: 


“A periodical, i 
at stated intervals 


is ordinarily understood. is a publication appearing 
. each number of* which contains a variety of orig¬ 


inal articles bv different authors devoted cither to general literature 


or some special branch of learning, or to a sjiecial class of subjects. 
Ordinarily each number is incomplete in itself, and indicates a rela¬ 
tion with prior or subsequent numbers of the same series. It implies 
a continuity of literary character, a connection between the different 


numbers of the >erie> in the nature of the articles appearing in them, 
whether they be successive chapters of the same story or novel, or 
essays upon subjects pertaining to general literature. If. for instance, 
one number were devoted to law. another to medicine, another to 
religion, another to music, another to painting, etc., the publication 
could not be considered as a periodical, as there is no connection be¬ 
tween the subjects and no literary continuity. It could scarcely be 
supposed that ordinary readers would subscribe to a publication de¬ 
voted to such a- extensive range of subjects. 

“A book is readily distinguishable from a periodical, not only be¬ 
cause it usually has a more substantial binding (although this i> by 
no means essential) but in the fact that it ordinarily contains a storv. 


essay, or poem, or a collection of such, by the same 
J2f> author, although even this is by no means universal, 
as books frequently contain articles by different au¬ 


thors. Books are not often 
their periodicity i- not an 
reason why bonks of the Biversu 


issued periodically: and. if so. 
element of their character. The 
le Literature Series are issued period¬ 


ically is too palpable to require comment or explanation. It is suffi¬ 


cient to observe that, in our opinion, the fact that a publication is 


issued 


dated intervals, under 


ective name, does 


nece 


sarily make it a periodical. Were it not for the fact 
so issued in consecutive numbers, no one would imag 


that they are 
ine that these 


publications were periodicals and not books. While this fact may he 
entitled to weight in determining the character of the publication, 
it is by no mean- conclusive when all their other characteristics are 
those of book- rather than those of magazines." 

Another court decision to which I will make reference is one ren¬ 
dered by Judge Crossficld. a Judge of the Court of Customs Appeals 
of the Philippine Islands. In passing upon a publication of a similar 
sort, he said: 

“The best, accepted definition of a periodical is a publication which 
is issued at regular and at stated intervals, and which contains 
matter on a variety of topics, and which does not of itself form a 
book. 


“At least a portion of the publications in question as represented 
by.the samples before the court, under no construction, in my opin¬ 
ion. could be termed periodicals. They are complete books. The 
rest, as represented by other samples, while having perhaps a greater 
appearance of being periodicals as generally understood, yet 
.‘>27 they are nothing but novels published in that form. The 

statement that thev are issued weekly, and that thev have an 
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annual subscription price, cannot make of them periodicals published 
at regular and stated intervals, and containing a variety of topics.” 

Q. Do T correctly interpret your answer to be that variety and con¬ 
tinuity of subject-matter are the characteristics of newspapers or pe¬ 
riodical publications, and that for lack of these your ruling in this 
case* was made? A. 1 did not say so. My answer in the* record speaks 
for itself. 

Q. The decisions that you referred to Mr. Lawshe. as 1 understand 
your reading of them, embrace these two features, namely, variety of 
subject-matter, and continuity of subject-matter in the successive 
numbers. Was there anything else in them which constituted a 
cause for ejecting these publications? A. 1 do not believe the counsel 
is entitled to question me on the processes of reasoning by which \ 
arrived at a certain conclusion. 

Q. 1 am not trying to do that. A. It seems to me that is the nature 
of your inquiry. 

Q. No; 1 am simply trying to find what our publications lacked? 

Mr. McNamara : 1 will have to cuter a positive objection to anv 
further continuance of this line of examination. 

Mr. Darlington: Cannot we agree that vour one objection shall 
apply to this whole line of examination? 

•T2S Mr. McNamara: We can agree, but I cannot see bow it is 
material as to whether or not there was a bearing provided 
for by the act. 

Mr. Darlington: These objections simply break the continuity 
if not the variety of the examination, and I am only suggesting that 
they may be understood to apply to everything in this line. 

Continuing the Question: Mr. Lawshe. 1 want to disabuc your 
mind if it is abused, of any idea that I am trying to get at the sufli- 
cieney of your reasoning. 1 am simply endeavoring to get the par¬ 
ticular- i>i which you held these publications were lacking in the 
characteristics of tin* newspapers or periodicals? A. It seems to me 
that that has been the import of your questions. 

Q. I want you to tell us what are the lacking characteristics on the 
basis of which you ruled out this publication? 

Mr. McNamara: That is objected to. 

A. I do not think it is a proper question and I decline to answer. 

Q. Did you at any time give notice to the complainants in this 
case that you regarded these publications as lacking the necessary 
variety of subject-matter in order to constitute a newspaper or peri¬ 
odical? 

Mr. McNamara: That question has been asked three times. 
:L20 Mr. Darlington : It has not been asked at all. 

Mr. McNamara: For the third time it is objected to. 

(Question repeated to the fitness.) 

A. 1 simply refer to the citation in the case. 

Q. Did you at any time give the complainants notice that you 
regarded its publications as lacking in the necessary continuity of 
subject-matter to constitute a newspaper or periodical? 
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Mr. McN’amaka : The sumo objection. 

A. I refer to t lie ei tut ion. 

Q. \\ liy can t you answer these questions Mr. Lawshe without re¬ 
ferring to the citation? A. Because I think it is a sufficient an¬ 
swer. 

( l • In so tar as you know. did your Department through any of its 
officers give the complainants the information alwuit which 1 am 
now asking? 

Mr. M< X a.maha : 1 hat is objected to. 

(Mr. Lawshe here called for brief filed in the Tip Top Weekly 
inquiry.) A. What is the particular information about which vou 
are now asking? 

Whether the complainants were given notice that lack of va¬ 
riety of subject-matter, or lack of the continuity of the subject- 
*»•»<> matter, was being considered as the ground for excluding 
them from second class rates? A. I think that all of that 
would be covered by the citation itself. 

And do 1 understand that you neither gave nor caused to he 
given any other notice than the citation? 

Mr. M< Xamaka: 1 hat is stipulated and admitted on the record. 

Mr. Dahi.inuton : If Mr. McNamara admits that either in writ¬ 
ing. or in the communication.' made to the representatives of the 
complainants when they came down here for the purpose of mak¬ 
ing argument. 1 will not pursue the matter further. 

Mr. M< -Xamaka : It is admitted on the record that tin* citation is 
the only notice given to complainants in this case, and their answer 
wa* filed in the light of that notice. 

Mr. Dakijxuton: 1> it further admitted that when the com- 
plaidant" not only had put in a written answer, hut also incurred 
the expense and trouble referred to in the citation for the purpose of 
a hearing, that no notice of either of the objections I have referred 
to was given to them, or their representatives? 

Mr. McN am aka: It i> admitted that the complainants filed a 
printed brief and stated through their representatives that they did 
not care to say anything further, nor to present any further* mat¬ 
ter other than a small article called ‘‘The* Influence of the Dime 
Novel." which was filed in the case and asked to he considered as a 
part of their defense. 

Mr. Dart.ixutox : W hen we need the assistance of counsel to help 
us make admissions on our side of the case, we will rigorously call 
for that assistance. 

Q. At present I am inquiring whether, when the com- 
• »*U plainants .-cut their representatives here for the express pur¬ 

pose of a hearing, they were given any notice of either of 
these two objections which now appear? A. I stand upon the record 
as to the propriety and fullness of my answer. 

Q. Then I will have to put the question and proceed with the 
examination. I will ask you then. Mr. Lawshe. whether, in addi¬ 
tion to the citation you either gave or caused to lx* given the com- 
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jtlciiiuuits or to their repie entative any notice that the lark of variety 
in the subject-matter or in the continuity of the subject-matter of its 
publications was being eonsiderod as a ground for its exclusion from 
the second class rates? 

Mr. McNamara: The same objection. 

A. It seems to me very clear that the publishers accepted the 
notice as covering the points about which inquiry is made, because 
thev endeavored to cover them in the brief thev filed in answer. 

(}. If I can only get an argumentative answer to the question I 
am willing to let the ease rest, insisting that the failure to answer 
directly is an admission that no such notice was given. A. 1 wish 
to say further that the publishers do not seem to have raised any 
point which the counsel now raises. Nor have they made any in¬ 
quiry along the lines that the counsel now makes inquiries. 

(J. Mr. Lawshe. before I leave this subject I will ask you to point 
out in the brief to which you referred, any discussion in it or refer¬ 
ence in it to the continuity of the subject-matter. A. They 
dd’J seem to cover the general ground of the Riverside Series. It 
has been a long time since I read this brief, but I read it at 
the time I passed upon the case very carefully. 

(J. Did you votirself examine the Tip Top Series? A. I did. 

(J. Ciin you tell us whether or not there is a continuity of subject 
matter in it? A. 1 could not say at this time as I have not ex¬ 
amined the copy since the original case was passed upon. 

(J. Do you or do you not recall that it is a series of adventures 
by the same character, and that if instead of being labeled Tip Top 
Weekly it had been labeled Ad venturi's of Dick Merriwell. no such 
point as want of continuity would have been raise* 1? 

Mr. McNamara: That question is objected to. 

A. 1 see no necessity for answering the question. I could con¬ 
ceive of separate stories of fiction about the same characters and 
having no real connection or continuity. You often have them of 
that kind. 

Q. Did you find in this case a want of continuity? A. I am not 
now reviewing the decision in this case. 

(J. I do not wish you to do so. But did you in any manner 
communicate to the complainant the fact that the question of con¬ 
tinuity of its successive issues was a feature of consideration and 
about which it needed to be heard? A. 1 communicated to the pub¬ 
lishers that the issues of the Tip Pop Weekly did not appear 
to constitute a newspaper or other periodical publication as 
required by the law; that they were in fact books; under 
section 17 of the Act of March 7. 1N79. 

Q. That was the only notice you either gave or caused to be 
given in any way of the subject matter of the hearing? A. 1 re¬ 
garded it as sufficient notice. 

Q. At what stage of this hearing was it that you invited the 
opinion of the Assistant Attorney General for the Post Office De¬ 
partment? A. My recollection is that after having issued the cita¬ 
tion and having granted the hearing at which the publisher filed 
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certain briefs. I gave consideration to those briefs and also called 
upon the Assistant Attorney (ieneral for his legal judgment in the 
ease, and that legal judgment was rendered under date of July 11. 
lb(>7. and the order of exelusion issued after that date. 

Q. There was no hearing, then, accorded the complainants at the 
time or after the time of the reference to the Assistant Attorney 
< Ieneral? A. The time of hearing had passed. 

Mr. (« i.assik : You ottered a copy of tin* Attorney (icnerals opin¬ 
ion as part of your case, did you not? 

Mr. McNamara: No sir. we did not. It is mentioned in the bill 
as having licon sent to the other side. It has not been produced. 
\Ye will have a copy of it made and have it for use in the case if you 
desire it. 

Mr. 1 > aiu.i noton : 1 find here a paper bearing date of July 11, 
1 HOT. entitled “Memorandum for the Third Assistant Postmaster 
(General, and headed "Otlice of the Assistant Attorney (ieneral for 
the Post < >flice Department. Washington.” Is this the opin- 
334 ion furnished vou bv the Assistant Attorney (ieneral (band- 

i • • 

ing same to Mr. Lawshe)? 

A. Yes sir: an opinion of the Assistant Attorney (ieneral in con¬ 
nection with tbt 1 particular case under inquiry. 

Is that his response to your reference to him of this case for 
his opinion? A. Yes. sir. 

(J. Who is the otlicer designated as the Assistant Attorney (ien¬ 
eral for the Post Ollice Department? A. Mr. P. P. (loodwin. 

(J. By whom was he appointed-? A. lie was appointed by the 
Postmaster (ieneral. 

Q. And his office is in the Post Otlice Department? A. Yes, sir. 

0. 'faking a single illustration of this paper of July. 1001, I 
quote as follows: “Prom an advertisement before me. it seems to 
have been the purpose of the Magnet Detective Library to furnish 
to the world the writings of one ‘Nicholas (’artel*.* and a personal 
examination of several of the numbers of that library shows that 
their contents consisted mainly of accounts of the exploits of ‘Nick 
(’after, the author and hero presumably being one and the same 
person. The same object is now attained throughout the medium 
of the publication called ‘The New Nick (’after Weekly.* In order 
to give the Magnet Detective Library a touch of respectability the 
works of certain other authors were introduced. But an examina¬ 
tion of the advertisements referred to shows that thirty-three out of a 
total of seventy-five books wore the works of ‘Nicholas Car- 
33,’ ter/ for the most part narrating his personal experiences. 

The advertisement is worded ‘Here is where you get your 
celebrated Nick Carter stories * * * 1:2 mo books, elegant 

covering. Notwithstanding the fact that Messrs. Street Smith 
filed a sworn bill in the Supreme Court of tin* District of Columbia 
alleging that the issues of the Magnet Detective Library were issues 
of periodicals, and not of books, they now. in flat contradiction of 
their statement under oath allege that the issues of this Library’s 
series ‘were prepared, bound, treated and considered as books/ * 
Can vou tell us. Mr. Lawshe. where the advertisement here re- 
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ferret! to was obtained, and how it came before either you or your 
Assistant Attorney (tenoral of the l Anted States for the Post Office 
Department? A. I understood this inquiry to be with respect to 
the Tip Top Weekly, and you are making reference — a publica¬ 
tion about which inquiry is not being made at this time. The 
opinion of the* Assistant Attor ney G eneral was a collective one cover¬ 
ing a nuuiWr of publications^ I have no inTormation as to the 
source of the advertisement referred to. but it Is pfobAbty a part of 
the record in the case. 

Mr. McN amara : 1 object to the witness's testifying unless he 
knows. 

A. I do not know. 

(J. You are aware, are you not, Mr. Lawshe. that the Tip Top 
Weekly is a test case? A. I have bad no such statement made to 
me. but I guess it is so. 

TU> (J. And all of them together were not referred separately 
o the Attorney (General? A. Thex. were collect-wela-re- 
>ftvd. - 

Q. l pon this opinion relating to all of them you excluded the 
Tip Top Weekly and the others? A. The opinion wiyponlv one 
biet^gAfrthe case. It whs simply-advisors? 

But the opinion was upon all of the m? A. Tip* opini on 
itself covered all and made .reference. to all of the publications. 

ii ... r -v- , . , . 'f -— c-——*— . 

(y TtTTe Inc complainants advised ot these charges made against 
them in this opinion or given any opportunity for answering these 
charges of fact? 

Mr. McNamara: Objected to. 

A. To what charges? 

0- That they wen* endeavoring to attain the same object through 
the ‘Nick Tarter Weekly' that they had started to attain from the 
Magnet Detective Library, that to give the Magnet Detective Library 
an air of respectability the works of other authors were introduced; 
that the complainants had sworn in court that tin* issues of the 
Magnet Detective Library were issues of periodicals, and that they 
advertised them, not as periodicals, but as books. \\ ere they given 
any notice that these charges coming from tin* Attorney General, 
not in regard to matters of law, but in regard to facts, were before 
you? A. Mr. Darlington, that opinion of the Attorney General is 
offered purely from a legal standpoint. 

(y 1 am not asking how you consider it. 

337 Mr. McNamara: T object to the question. There was no 
charge mentioned in that opinion. There was simply an 
elaboration of a point of view in respect to the legal aspects of the 
question, for which his opinion was asked. 

Mr. Darlington: 

Q. There appeared here a series of most injurious allegations of 
fact against these parties before you for judgment, and bearing upon 
the question whether or not they should be excluded from the use 

21—2059a 





162 


FRANK II. HITCHCOCK. ETC., VS. 


of the second class rate privileges. T am asking whether these alle¬ 
gations. not of law, for which you say the matter was referred to the 
Attorney General, but of fact, were ever brought to their attention, 
or if they were given any opportunity to defend themselves against 
the charge*. or to repel the inferences nought to he adduced by them 
by the Assistant Attorney General? A. I could not answer that 
except in this way: that they filed a brief covering the character of 
the publications—voluntarily filed such a brief or statement. 

Q. What has that got to do with whether they were given an op¬ 
portunity to meet these allegations of fact against them? A. I 
would answer you by asking the <|uestion. what has this particular 
thing got to do with it? 

Q. With what? A. You are endeavoring, it seems to me, to in¬ 
ject charges into the record that 1 newer considered as charges. 

Q. What did von consider a charge. A. A mere recital: that is 
all. 

Q. A recital of facts? A. Not necessarily a recital, but the things 
brought to his attention. 

:;:ts Q. Of which the complainant had no notice? A. I did 
not sav so. 

Q. Is that correct? A. 1 do not know. I have no knowledge 
that he had particular notice of that particular thing. 

Q. That is all. 

Redirect examination. 

Bv Mr. McNamara: 

•* 

Q. Mr. Lawshe, did you refer this matter to the Assistant Attorney 
General for the Post Office Department to obtain his opinion upon 
the legal points of the case? A. That was all. 

Q. Mr. Darlington has invited your attention to certain alleged 
charges of facts or statements of facts in the opinion of the Assistant 
Attorney General. 1 will ask you if they were considered further 
than as illustrations of the views expressed in his opinion? 

Mr. Darlington: 1 object. 

A. 1 answered that a few minutes ago. 

Q. I believe that you stated. Mr. Lawshe. that you read and con¬ 
sidered the brief or tin* statement filed bv the publishers <*t 1 ip lop 
Weekly. A. I did. 

Q. Did you also consider the other publication which they asked 
to have considered? 1 think it was the article on ‘‘The influence 
of the Dime Novel at the Present Day. A. I did. 

Q. At the time of hearing? A. I did. 

(J. You testified, did you not. that you eol-aborated in this 
matter with Mr. Bacon, the Superintendent of Glassification? 

A. I did. 

Q. Did you specify the date when you called upon the Assistant 
Attorney General for his opinion? A. 1 could not give the precise 
date. It was after the date of the hearing, however. It was follow¬ 
ing that date. I wanted legal advice on certain matters. 

Q. Now. just a question or so upon another matter. You were 
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asked some questions at the I*cgilining of the examination—your 
cross-examination, with respect to any previous experience you had 
in your knowledge of post office matters, as. for instance, second 
class and third class mail matters. 


Mr. Darlington: I have asked no such questions. 

Mr. McN amara: Well, the record there suggests it. Your ques¬ 
tions there are inferential. 

Mr. Darlington: I object to that as being immaterial. 

Mr. I -awsiie: 1 think at the previous hearing the counsel pre¬ 
sumed 1 had had no previous connection with the question. 

Mr. Gi .assik : “Official connection were the words used. 


Q. Prior to vour incumbency in this position of Third Assistant 
Postmaster General have you had any connection with the question 
about the right to enjoy second ela^ rat" privileges? A. 1 have had, 
iti two capacities: one as the publisher of a newspaper enjoy- 
340 ing second class mailing privileges, and also as postmaster. 


Mr. Darlington: That goes under our objection. 

Mr. McNamara: The stenographer will please note that our ques¬ 
tion is asked in the words of the question of Mr. Darlington at the 
opening of the cross-examination. 

Mr. Darlington: The objection is doubly tenable. 

Mr. Mc Namara: Mr. Lawshe. T think your task is over. 


Keen »ss-exa initiation. 

By Mr. Darlington: 

Was this reference to the Assistant Attorney General oral or in 
writing? A. I could not say. Sometimes 1 dictate memorandums 
and sometimes I make oral requests. 

Q. If it is in writing will you have a copy of it made? A. I will. 

Q. Why was it referred to the Assistant Atorney General? A. Is 
the Third Assistant Postmaster General required to give a reason 
for everything he may do in order that he may perform the func¬ 
tions devolving upon him bv law and his legal duty as Third Assist¬ 
ant Postmaster General? 

Q. The legal aspects were put before* him? A. Certainly. 

Q. You are not yourself a lawyer? A. Not admitted to the bar. 

Mr. McNamara: 1 do not understand that you are bound by his 
legal advice. You are free to accept or reject it. 

Mr. L awshe: No. 1 am not bound by it. I have rejected it on 
several occasions. 

A. L. LAWSHE. 

Subscribed and sworn to before me this nth day of February, 1909. 

FRANK D. BLACKISTONE, 

Examiner. 
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•Ml ITarwood M. B.\< ox, recalled on Inlialf of tin* defendant*, 
and duly cautioned as previously sworn, testified as follows: 

Mr. McNamara: I am continuing Mr. Bacon for a little re-direct 
examination. There is a point here wherein he wants to make him¬ 
self understood. The record does not clearly express what he said. 


Q. Mr. Bacon, l have previously asked you about the dates of Mr. 
Heines calls at your ollice. Ho you recall those dates? A. Yes, 
sir, I recall them as June 10th and 11th. 

Q. Did he call on the 12th? A. Not to my knowledge. 

Q. Was he in your office on the 12th? A. Not that I recall. 

Q. Was he there? A. He was on the 10th and 11th. 

Q. And on the 12th? A. No, sir. 

Q. You have testified, Mr. Bacon, that you had before you the 
printed answer of the publishers to the citation. A. That was on 
the day of June 11th. 

Q. That was the evidence sought for the hearing, was it not. in 
one of the cases? A. Yes, sir. 

Q. You were asked in re-direct examination if on the occasion of 
Mr. Heines' visit you asked him any <|iiestinns. What is your recol¬ 
lection as to that? A That Mr Heine// was given an opportunity 
to make any statement ho cared to make and did not seem disposed 
to make any statement of the matter other than to present 
•142 this little pamphlet “The Influence of the Dime Novel” and 
the briefs which he filed. 


Q. Did he say anything to you at all in addition to requesting you 
to consider the pamphlet "The Influence of the Dime Novel*’? A. 
No, sir. 

(). On the 12th of June, the day set for the hearing in the citation 
of the case of Work and Win. was anything done by the publishers 
or any appearance made by them other than filing their printed 
brief. A. Not before me. 


Q. I think that is all. 


Cross-examination. 

By Mr. Darlington: 

Q. Do I understand. Mr. Bacon, that June 12th was set for 
the hearing of this case? A. As T recall it, yes sir. 

Q. Who set it? A. You mean in this particular case? 

Q. They are all together. A. The Third Assistant Postmaster 
General. 

Q. Was that in writing? A. Yes. sir. 

Q. What writing was it? A. Typewriting. 

Q. What writing contained it? A. The citation. 

Q. Let me show you the citation (handing same to witness!. I 
will ask vou if vou are not mistaken about that? A. In what re- 

ft ft 

spect? 

343 Q. T band you the citation of May 17th and ask you to 
point out what there i> in it about a hearing on the 12th. 
A. I am not referring to those particular cases, but there were hear¬ 
ings in this or a similar case on the 12th as well as on the 11th. 
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(}. t* arc now trying to jit the notice given the complainant 
that there would he a hearing on the 12th. Where is it? A. It 
would prohahlv Ik* filed in one of the other eases. 

Q. This Tip Top citation is here on the 11th. is it not? A. Yes, 
sir. 

Q. And the representative of the complainant was at your office 
on that date? A. A cs. sir. 

What, if anything, was said to him about a hearing on the 
next day? A. I do not believe anything was said to him in regard 
to a hearing on the following day. 

Q. Now are you enabled to say that this represen hi live of the com¬ 
plainant was not at your office on the l*2th? A. To the best of my 
recollection. 

H. You do not recall his being then* at that time? A. Had la* 
been there 1 am quite sure I would have remembered it. 

<}. II ow long ago was this? A. In .Tune 1007. 

Q. What makes you think you would have remembered it—how 
many days a man would call on you on a matter of that sort 
‘Ml so long ago? A. It is a matter of custom to make a note of 
a call of a representative of a publisher. In this particular 
ease none was made by us on tin* 12th. 

(}. Is that your custom? A. Substantially so. An exception 
rarely, if ever, occurs. 

Q. What occurred on the 11th between you and tbe representa¬ 
tive? A. As I recall it. Mr. Heines appeared and T asked bim 
whether he had anything in particular to say. and he expressed no 
inclination or desire to say anything other than the filing of the 
printed briefs, together with copies of the publication, and asked 
that consideration be given to this little pamphlet entitled “The 
Influence of tin* Dime Novel.” 

(J. Instead of telling us what he did not express, what did he 
express? A. He expressed a desire to have that considered in ad¬ 
dition to the printed statement appearing in the brief. 

Q. That is what he said? A. Yes, sir. 

Q. Your statement that he expressed no desire to be heard or no 
desire for any further opportunity to be heard is simply your in¬ 
ference from the fact that this is all he said? A. No, sir. If be had 
expressed a desire or shown any inclination he would have been 
heard. That is the universal custom. 

(J. You have not got my question. T think. You testified. T think, 
more than once, that he expressed no desire for any opportun- 
:Uo itv to be heard. I am asking you if that is simply your way 

of putting the fact that what he said was he would like to 
have you consider that pamphlet? A. Yes. sir: that is what he said 
to me. 

Q. And the rest of it was simply your inference of the fact from 
what he said? A. Yes. sir. < 

(). Did Mr. Heines indicate any indisposition to discuss tbe case 
with you? A. He indicated no disposition to discuss it. 

(J. Now let me repeat it. Did he indicate any indisposition? A. 
He did not say he would not discuss it. 

() ])id he in any manner indicate any indisposition to discuss 
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it with you? A. Kxcept tli.it lie did not 11 iaki k any effort to dis¬ 
cuss it. 

Q. Your language is a liahit. Mr. Bacon. did Mr. Heines show 
any indisposition to make a statement on the subject? A. lie did 
not make any statement. 

That is the fact, and the balance is your way of putting it? 
A. Yes, sir. 

Q. Had you read his statement at that time? A. Yes. sir. 

Q. Did you ask him any questions? A. No. sir. 

Q. Did you call his attention to the fact that the continuity of the 
subject matter of his publications wa< under consideration? A. 1 
did not discuss the case with him other than as stated. 
d4<’> (}. You gave him no specific information as to what the 

objection was? A. 1 did not discuss the case with him. 

(>. ran not you answer my question more directly? A. I have 
answered your question. 

Q. You have no feeling about this case, have you? A. Abso¬ 
lutely none. 

(J. Why then can t you slate whether or not you directed his at¬ 
tention to any of the objections that your Department was enter¬ 
taining to his publication. A. 1 did not discuss the case with him. 

Q. Why not? A. lie showed no desire for it and I did not at¬ 
tempt to discuss it with him. 

<t. You stated that you were charged with the duty in connection 
with your chief of rendering a decision which would vitally affect 
the interests of the complainants, did you not? A. I was not charged 
with the duty of mulering a decision. 

Q. Or aiding in its consideration? A. It was my duty to aid in 
considering the case. 

Q. And you did not think it incumbent upon you or upon the 
Department to let these* people know what vour objections were to 
their publication? 

Mr. M< Xamaka: I object to that, because* it has not been stated 
that he had any objections. I do not want counsel to he uncon¬ 
sciously unfair to a witness. 

Mr. Dakuxutox : We will give him the lienetit of that sugges¬ 
tion. 

(J. What part did you take* in the consideration of the 
.‘U7 cases? A. Carefully going over the papers prior to sending 
them up to Mr. I.awshc. When they were before him I also 
discussed the case with him. 

Q. What had you done in the* matter, if anything, prior to your 
interview with Mr. Heines. A. The routine matters in regard to 
preparing the* ease* for citation had been under my charge. 

Q. In the* course of that preparation of these preliminary matters 
elid you familiarize* yourself. <>r were* you yourself familiar with the 
objections to the* continuance of second class rates to these publica¬ 
tions? A. I was. because the* e-itation had he*en prepared in my 
division and under my direction. 

Q. You knew at the time of the* interview with Mr. Heines what 
objections the* Department was considering against continuing the*se 
second e*lass rates? A. X e*s. sir. 
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Q. And you know Unit Mr. Heine// had come down from New 
A oi k for the pur|M>se of representing the complainants before you, 
and did not call his attention to any of these objections? A. The 
citation of the Third A distant Postmaster (leneral- 

0- When he came down personally and appeared fiersonally l>efore 
you in this connection, you did not call his attention to the particu¬ 
lar points of objection you had? A. There was no necessity. 

Q. I am not asking you as to necessity. I am asking you what 
occurred. A. I did not; no. sir. 

(J. That is all. 


:*,4S 


Redirect examination. 

Bv Mr. McNamara: 

(J. Mr. Bacon, did Mr. Heines say he wanted to file any other 
paper or make any speech or argument before you about the date 
of the hearing? A. None whatever. 

Q. Now you were asked if your rule to make notes of appearances 
of people at the dates of those hearings had any exception to it. 1 
will ask you if an exception took place in this ease? 

Mr. Darlington: I object. 

A. It did not. 


Mr. Darlington: The witness twice stated on his direct examina¬ 
tion that he could not recall, and it was only the third time that he 
came out positively with the statement that he did not remember. 

Q. Mr. Bacon, 1 am not clear as to these different objections, with 
respect to whether Mr. Heine// called on the 12th or not. I will 
ask you as to your best recollection whether he did call on the 12th 
or not? A. He did not. 

Q. You were asked as to whether your testimony as to the lack 
of disposition on his part to talk of things of that kind, was a matter 
of inference 4 on your part. I do not want inference; 1 want the fact. 
Did he, or did he not say anything to you? A. He did not. 

Q. I will ask one question further. In the discharge of vour duties 
here as Superintendent of the Classification in the matter of these 
hearings, I will ask you if that rule to note appearances is a perma¬ 
nent rule? A. It is. 

:>49 Q. It is an unvarying rule? 

Mr. Darlington: I object. It is a very leading question. 

Mr. McNamara: That is as far as I desire to go, and if that suits 
you we will have the case calendared tomorrow. 

Mr. Hlaksik: We mav desire to rebut. 

HARWOOD M. BACON. 


Subscribed and 
1909 . 


Avorn to before me this 5th dav of Februarv, 


FRANK D. BLACKISTONE, 

Examiner in Chancer;/. 


Mr. McNamara 
ant# closed. 


I announce the testimony on behalf of defend- 
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Trxtinmny in Jlrbuital. 
Filed March .*11. 1909. 


In the Supreme (Mini of the District of Columbia. 

Equity. No. 27279. 

Ormond O. Smith. Gkoruk (\ Smith and Cora A. Gui ld. Trading 
under the Finn Name and Style of Street A: Smith. 

vs. 

Gkoruk Von L. Mkykr. Postmaster General of the United States. 

Washington. I). C.. March .*>, 1909—2:.‘»0 o’clock p. m. 
Appearances: 

Present on hehalf of tin* complainants: Henry II. Glassie, Esq. 
Present on hehalf of the defendant*: Stuart McNamara. Esq.: 
Thomas II. Netherland. Esq. 

Met pursuant to notice at the office of Henry II. Glassie. Esq.. 
Colorado Pudding. Washington. 1>. C. 

W'hereupon William II. II kinks, a witness on hehalf of the com¬ 
plainant. called in rebuttal, and being first duly sworn, testified as 
follows: 

I >ireet examination. 

P>y Mr. Glassie: 

(}. At the last session of testimony when you were not present. 
Mr. Heines. Mr. Bacon, Superintendent of Classification of the Post 
Office Department, testified, page 91. as follows: 

“That Mr. Heines was given an opportunity to make any statement 
he cared to make and did not seem disposed to make any >tatement 
of tie* matter other than to present this little pamphlet ‘The Influence 
of the Dime Novel, and the briefs which Ik* fill'd.” 

M.’>1 What is the fact about that. Mr. Heim's? A. I_ gave Mr. 

Bacon every opportunity. In fact I tried to draw him out. 
l i-alled on the 1 Ofh of dVIlie. which was Monday, the day before the 
notice for response, with my briefs and banded them to Mr. Lawshe’s 
Secret a rv. Mr. Due. I think his name is. and left them, saving that 
I would call back the following day at 2 p. m. for a hearing. The 
next day 1 went before 2 o’clock and saw the same gentleman up¬ 
stairs and asked to set* Mr. Lawshe and to tell him that 1 was then* 
by appointment. 

Mr. McNamara: I object to this answer a> not responsive to the 
question. We do not want the history of it. 

Mr. Glassie: You can go on since you have got that far and say 
exactly what you think of. 

Mr. McNamara: T must enter my objection on the ground that 
the whole matter is covered fully in the witness's direct testimony. 
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Mr. G lassie: Are you objecting to the answer or to the ques¬ 
tion? 

Mr. McNamara: I am objecting to the invitation you extended 
to cover the whole ground once more*. 

Mr. Glassie: There is no invitation. I do not want this witness’s 
testimony broken up by a lot of colloquy between counsel. I asked 
him a question. Did you object to it? 

Mr. McNamara : My objections are on the record. 

Mr. Glassie: Did you object to the question? 

Mr. McNamara: 1 do not object to tin* question. 

Mi*, t J[,.\ssi k; Answer the question, Mr. Heines. 

A. Well. 1 called on .June 11th and was told to go down stairs 
with the colored porter to see a Mr. Bacon. And 1 went down and 
saw Mr. Bacon and asked him if he had read the brief that I left 
there the day before. He said he had. And I asked him if he 
-»♦ > — had anything to say about it. He said. no. Then I asked 
him if that was customary or if it was the custom. He said 
usually they gave some questions to answer. But in this case they 
did not. 1 told him I had come a long way to get a hearing, and he 
had nothing to saw 

(J. Where was Mr. Bacon during this interview? A. He was in 
hi> olliec and standing alongside* of his desk. I would say that I was 
separated from him by a railing: that is my impression at this time. 
He was standing before his desk and I was a few feet, from him. 

(J. Did he ask you to sit down? A. No, sir. 

(}. Who opened the conversation, von or Mr. Bacon? A. I 
introduced myself to Mr. Bacon. 

(J. After having left the brief or answer with the Department on 
the 10th why did you go back on the 11th? A. To get a hearing 
ami to see* if they had anything to say in answer to the* brief 1 left on 
the 10th. 

D. Why didn't you mail that brief from New York? A. Well, 

I wanted to ge*t a hearing to se*e* what they had to say about it. I 
wante*el to come down and leave the brief and get their answer and 
se*e* what they had to say about it. 1 left the brief the day before 
to give them an opportunity to read it. 

Q. How many times were you in Mr. Bacon’s office on the 11th? 
A. Twice. 

Q. After this conversation that you have just testified to with Mr. 
Bacon, where did you go? A. 1 went back upstairs to the office of 
the Third Assistant Postmaster General, expecting that he would be 
at leisure to give me a hearing. 

do.*) (}. Did anybody say to you that the Third Assistant Post¬ 

master General would not hold this hearing himself? A. No. 
sir. On the contrary 1 expected him to do so all the time. I did 
not recognize Mr. Bacon. 

Mr. McNamara: I object to that answer, except the first part of 
it in which he answers the question. 

A. I did not recognize Mr. Bacon because T was not told that he 
was to give me a hearing. 

22—2059a 
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Q. I)i<l Mr. Bacon tell you that lie was t<T conduct the hearing? 
A. No, ho did not. 

(). Did you have any intimation of any sort from anybody in the 
Department that the Third Assistant Postmaster (Ieneral was not 
to eonduct the hearing and that Mr. Baeon was? A. No. After 
the first call on Mr. Baeon 1 went hack to the office of the Third 
Assistant Postmaster (Ieneral expecting that he would then he at 
leisure to give me a hearing. 

Q. What was the answer you got ? A. From whom? 

Q. When you went hack to the olfico of the Third Assistant Post¬ 
master < Ieneral? A. 'That lie was engaged. 

(). After that what did you do? A. 'Then 1 got my hat and 
coat, seeing that then* was nothing to In* had hv waiting there, and 
went hack to Mr. Bacon’s office. 

(). Where were your hat and coat during the time you were in 
Mr. Bacon's office? A. In the outer office of Mr. Lawsho. 

I?:>4 <J. You left them there when you went down tin* first 

time? A. es. sir. 

(J. Mr. Due. the clerk of tin* Third Assistant Postmaster (Ieneral. 
said at one of the sessions of testimony on page in answer to the 
question “Did this man (referring to you) come hack”, as follows: 
“No. sir: he did not.” Again on page ’J(>. (referring to you) in re¬ 
sponse to the question “Well, did lie return at all. In* answered 
“Not that 1 remember." Will you state what is the fact about that? 
A. Why I had to g<» hack the second time to get my coat, and then 
it was when I asked if Mr. Law-lie was engaged, that he said In* 
was still engaged, and then 1 left him my address at the W illard. 

(). When was it that you left your address with Mr. Due? A. 
The second time on .lime 11th. 

(). After your second interview with Mr. Due where did you go 
and what did you do? A. I went hack to Mr. Bacon's office and 
handl'd him that little pamphlet and asked if he would incorporate 
that in the brief 1 left yesterday. There was nobody upstairs to re¬ 
ceive' it and I asked him to put me on record then as having called up 
there, and he called a stenographer and did so. 

(). Where was this pamphlet during your first interview with Mr. 
Bacon? A. In my overcoat pocket. 

(). During which one of your interviews with Mr. Bacon did you 
ask him to put you down as having called? A. My second and last 
call. 

(). Di<l Mr. Bacon ask you whether you had any verbal 
:*5r> statement to make? A. No. sir. In fact I tried to draw him 
out. lie told me he did not have anything to say to me. 

Q. Did Mr. Bacon ask you whether you had anything in particular 
to say? A. No. sir: he did not ask me anything bearing on the case 
at all. 

Q. Will you state whether lu* told you voluntarily that he had read 

the brief or answer, or whether you asked him.if he had read it? A. 

1 asked him if he had road the brief or an Mver that I left vesterdav. 

• • 

He said that he had. 

(). lie said that he had? A. Yes. sir. 

Q. Did Mr. Bacon -ay anything to you at either of these interviews 
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on the 11th of June about continuity of the subject-matter in refer¬ 
ence to your publication? A. lie did not have anything to say on 
the case at all. 

Q. Then did lie say anything about variety of literary matters? 
A. No sir. he would not talk on the case. 

Q. What ground did lie say the* 1 lepartmcnt relied upon for the 
exclusion of these publications? 

Mr. McNamara: The question i> objected to on the ground that 
the reasons and grounds of the Department were stated in the cita¬ 
tion. 


A. He did not have anything to say bearing on the ease at all. 

(J. Was anything said to you by Mr. Macon or Mr. Due 
•*»")(> or anylmdv in the Post Office Department about any reference 
of this matter to the Assistant- Attorney General? A. No, 


sir. 

\\ hen. in fact. Hid you first hear that there had been such 
reference to the Assistant Attorney General? A. 1 do not really 
understand that question. 

(J. W hen was it brought to your attention that the Third As¬ 
sistant Postmaster General had obtained some sort of an opinion 
from the Assistant Attorney General about these publications? A. 
Oh. sometime after my call there. 1 could not recall the date. 

Q. Did von have anv interview with the Assistant Attornev Gen- 
eral? A. No, sir. 

(J. Were you ever called upon to appear before him? A. Only 
in that ease. 

(>. W ell, in connection with this ease were you ever called upon 
to appear before the Assistant Attorney General? A. We were 
cited to appear. 

Q. I am referring to the Assistant Attorney General. A. Oh, I 
thought it was the Postmaster General. No. sir. 

0. Did you receive any direction by letter asking you to appear 
lief ore the Assistant Attorney General? A. No, sir. 


Jo 7 (Yoss-exa in ination. 

By Mr. McNamara: 

0. Mr. Heines, are you an attorney? A. No, sir. 

0. You are employed by the firm of Street and Smith. J believe? 
A. Yes, sir. 

0. Have you any connection with the Frank Tousey Company? 
A. No. sir: only as their representative. 

0. I understood that you represented that company as well as 
Street A Smith? A. In this case only. 

(J. And that is not a permanent connection with the Frank 
Tousey Company? A. No, sir. 

(J. You came to Washington on June 11th? A. Yes, sir; Sun¬ 
day. 

(J. And on tin* following day June 10th you appeared at the 
Post Office Department? A. Yes, sir. 
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Q. Did you prepare this response or answer of the Street & 
Smith and Prank Tousey Companies? A. Yes, sir; with assistance. 
Q. The assistance of whom? A. Is it necessary t«> answer that? 

Mr. (i lassie : You may answer. 

%j 

A. Mr. Madden. 

Q. He is one of the writers of stories, I believeY A. No, he 
didn’t have anything to do with tlie writing of stories: he helped 
prepare the brief. 

358 Q. lie is employed by the firm of Street A' Smith? A. 
Only for that ease. , 

Q. Is he a lawyer? A. 1 do not know. 

Q. What is his business? A. 1 do not know. 

0. Did he prepare the major part of that answer or brief? A. 
Well, we worked together on that. 

0- Then you are familiar with the contents of that answer? A. 
Yes, sir. 

Q. Now. beside> that answer you also brought with you a little 
pamphlet or brochure called "The (leneral Description of the In¬ 
fluence and Character of the Present-dav Dime Novel?’’ A. Yes. 
sir. _ \ 

Q. Did you testify that you had that in your ovoreoat pocket? 
A. I testified that I had it in my coat pocket and that I handl'd it 
to Mr. Bacon. 

Q. Those were the only two papers you filed? A. Yes. sir. 

Q. Di<l you offer to file any other papers? A. No. sir. 

Q. D nt-yrm ask if you might file any oilier papers?” A. No. sir. 
tj. Did you have any other paper? you wanted to file? A. No. 
sir. 

(J. No one came down with you from New York on this case did 
thev? A. No sir. 1 had niv family with me. 

• f • 

350 Q. Nobody to appear before the Department? A. No. 
sir. 

Q. You were the only person in behalf of both parties? A. Yes. 
sir. 

Q. And this answer or brief in liehulf of the Street A Smith Com¬ 
pany and the Frank Tousey Company you prepared with assist¬ 
ance. as you say. and filed with the Department? 

Mr. Hlassik: 1 object to the ipiestion as being a resume. 

Q. And thi'n you also asked that they consider this little pamph¬ 
let on "The Influence of the Provent-dav Dime Novel?’ A. Yes. 
sir. 

Q. Now, you said that when you appeared before Mr. Bacon that 
he would not talk on the case? A. Yes. sir. I said that. 

Q. Did he say that he would not talk? A. I asked him if he 
had anything to say, and he said no that lie did not have anything 
to say on the subject. 

Q. Did he tell you he would not hear you on the subject? A. He 
said he had nothing to say. 

Q. You are not answering my question. Did lie say that he 
would not hear you on the subject? 
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Mi*. Hlassik: You meant to say that he used the words “I will 
not hear you?’’ 

Mr. McNamara: Yes, sir. 

Mr. (t lassie: We object to that. 

A. He said he had nothing to say. 

Q I>i< 1 he say lie would not hear anything you had to sav? A. 
Not in that language. 

D- Or any language like that? A. lie gave me to infer- 

Q. U*t tis leave inferences and impressions out. Did 
d(>o he use any language whose real or proper meaning was that 
he would not hear anything you had to say? A. He said he 
had nothing to say. 

(J. That is your best answer to my question? A. That is my 
best, answer. 

Q. You say you tried to draw him out. What do you mean by 
that? A. By asking him if he had read the brief that I left with 
him thi* day before and if be had anything to say on it. 

Q. And that was trying to draw him out? A. Yes. sir. 

(J. Did lie compliment you on the brief? A. I do not remember. 

<>. Didn’t he say it was very full? A. lie may have said that— 
very well done, or somet hin g like that. " ... ,, _ 

CT it I W'?V ftlc f. iTr' i Ib v “hH thill tlieL.l iri e.£. ^owre d the case 
very well? A. He may have said that. 

if. You asked him then to accept this little pamphlet? A. A"es. 
sir. 

Q. What did he say as to that? A. He said yes. 

<J. He did not show any disinclination to receive that pamphlet? 
A. No. sir. I asked him if be would have that incorporated with the 
brief I left the day before, and he said be would do so. 

Q. At the time you to file this additional 

pa mph let did you ask him if yorr tmght belieardjo argue the 
3(»1 TTTse oralTv? A. I asked him to put uuj on record as having 
—Ailed. 

And he said he would do so? A. Yes. sir: which he did. 

(j. Now the second day you called, which was Tuesday., you 
met the clerk in the office of the Third Assistant Postmaster Den- 
oral? A. Yes, sir. 

Q. Did that clerk say to you that the party you wished to sec* 
was downstairs? A. No. lie snvs “You are to see Mr. Bacon.’’ 

(}. That is the language he used? A. Something to that effect. 

Q. And then it was that he took you downstairs? A. That he 
turned me over to one of the porters. 

(J. Did you notice whether that porter had a card in his hand? 
A. No. sir. T did not. 

(}. You returned to New York on the evening of the 11th? A. 
Yes. sir. 

(). You did not wait for him on the 12th. the following day. did 
you? A. No; there was no inclination on the 11th to give me a 
hearing and T did not see any reason for waiting over. 

() And that is tin* reason you went, although you knew you were 
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cited to appear on the 12th? A. For the Frank Tousev Company, 
yes, sir. 

Q. ^ on did not call hack on the morning of the 12th to ask for a 
hearing in that ease? A. No, sir. 

Q. As a matter of fact you had filed your pamphlet and brief in 
response to the Frank Tousey Company? A. On the 10th, yes. 
sir. 

•'02 <y So yon really had delivered to them what you in l>e- 
half of the Frank Tousey Company had to say in response to 
the citation? A. Well. I was there to represent both parties and to 
get a hearing on the 12th for lx>th parties. 

Q. But you had already delivered to them the answer of the com¬ 
pany to that rule? 

Mr. G lassie: 1 object. Me has already said that he submitted 
it in advance of the day set for hearing in order that the Govern¬ 
ment might have the benefit of examining it in advance of the hear¬ 
ing. It has been testified to several times. 

At the time von left the Post Office Department on the 11th. 
did you have any other paper which you desired to file in behalf 
of either of the parties? A. No. sir. 

0. ^ on testified that sometime after your call you learned that 
the matter of these casts had been referred to the Assistant Attor- 
nev General? A. Yes. sir. 

0. Do you remember how long after your call it was? A. I 
could not recall that. 

Q. !>o you remember from whom von learned it? A. As 1 re¬ 
member it I received a communication. 

(J. Was not that the communication of exclusion from the sec¬ 
ond-class privilege? A. Yes, sir: I believe it was. 

(J. Ami did that contain a copy of the opinion of the Assistant 
Attorney General? A. Well. 1 could not answer that off-hand. 

(J. You have not seen that, have you? A. 1 have not seen it. 

363 Mr. Glassik: It is admitted of record bv counsel for com- 

plainants that the order of exclusion was received after the 
reference to the Assistant Attorney General, and that a copy of his 
opinion accompanied the order of exclusion: and that that was the 
first notice that complainants received of there having been such 
reference. 

Mr. McNamara: I do not think that is a necessary admission. 

Q. A"on prepared that answer very carefully, did you not? A. 
Yes, sir. 

Q. 1 think that is all. 

Redirect examination. 

Bv Mr. Glassie: 

« 

Q. When you prepared that answer. Mr. Heines, had you received 
anything from the Department besides this citation? A. No, sir. 

Q. That is all you had to answer? A. That is all we had to an¬ 
swer. ves sir. 
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Q. Whv (lid you not mail that answer from New York? A. Be¬ 
cause we wanted to have a hearing outside of that. We did not know 
whether that answer would cover their objections. 

Q. When you had your interviews with Mr. Bacon did he say 
that the Department had any objection to the publications which had 
not been fully answered by your response? A. No, sir; he did not 
dwell on the subject at all. 

Q. Did he say to you anything or intimate to you anything to 
the (‘fleet that the brief or answer which you had filed the day be¬ 



fore was not satisfactory answer to the citation A. No, 
• * 

sir. 


(y How long have you been employed by the firm of Street 
A Smith? A. Close to twentv vears. 

*/ 4/ 

Q. W hat do you know about the Tip Top Weekly—the publica¬ 
tion of it? 


Mr. McNamara: I object to that question. 

Mr. G lassie: State your objection. 

Mr. McNamara: That this is a matter that has been covered so 


far as the publication can l>e material in the direct testimony of this 
witness. 

Mr. (Ilassik: I remind counsel that he asked this witness on 
cross-examination what he could have said in addition to what was 


in that printed brief. 

Mr. McNamara : I asked no such question. 

Mr. Glassie: Whether he had not embodied all that he could 


say on behalf of his publication in that printed Drief. 

Mr. McNamara: All that he desired to say—I think it was. 


Q. Now, Mr. Heines, you were asked the question—just what do 
you know about the Tip 'I "op Weekly and the publication of it? 
W hat is the extent of your knowledge in reference to that publica¬ 
tion? A. As a periodical issued at certain dates? 

Q. I do not mean to ask you what it is. but what is the extent of 
your acquaintance and knowledge; what do you know about it? A. 
W ell, I have been with it ever since it has been alive, and it has 
always been recognized as a regular publication. 

Q. How well acquainted are you with the publication, its con¬ 
tents, mode of issue and all that sort of thing? A. 1 know all about 
it. 

36") Q. Is there anybody who knows any more about it than 
you do? A. No one except the editor. 

Q. Are you acquainted with its make-up? A. Yes, sir. 

Q. Are you acquainted with its contents? A. Yes, sir. 

Q. Are you acquainted with the way it is printed and published? 
A. Yes, sir. 

Q. Are you acquainted with the way it is circulated? A. Yes, 
sir. 

Q. Is there anything about that publication that you do not know? 
A. No, I do not believe there is anything. 

Q. Was there any objection to that publication suggested to you 
or intimated to you by anybody in the Department at any of these 
interviews on the 10th and 11th of June? A. No, sir. 

Q. I believe that is all. 
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I lecri >ss-exa i n i nation. 

Bv Mr. McNamara: 

Q. Mr. Heines, on the 11th of .June, the second call you made, 
what did you have to sav or desire to say in addition to what you had 
said in the printed answer? A. Well, 1 was trying to find out what 
their objection was so as to be able to answer it. 

(y bid you have anything in mind that you wanted to say 
besides what was contained in the answer? A. The ques¬ 
tions they would ask me would bring up something. 

Q. Was there anything in your mind that you desired to say 
other than what vou had incorpor ated ynnr ^n< wer^ A \qj 

ui -* U tlril you thiinjilit tttu niiilri 




as to what lie 

wanted to say. 

Mr. McNamara; Thai objection is very true from a lawyef^ 

standpoint. 

A—j- ulu nut Akm-k-l-otm answrrttrnfr qrrestion. 

Q. Your complaint is that they did not ask you any questions, is 

irfitzr-x: 

trr'Othcr words, you felt that because you were not asked ques¬ 
tions you did not get a hearing? A. \ es, sir. 

| -if. That is your view of it: A. Yes, Sir. 


Q. DoH understand that you \\aarMjjiaJ^e^say anything further 
than wlnitWjml in that be in answer to some ques¬ 

tions they nngS<^k?^V<Our people would answer any question 
they might ask anJfcKJ^wanted to find out the reasons they had tor 
preventing ouiyri^e <»t second class privileges. 

Q. You wrote the brief, did you not? A. Yes, sir. 

(J. An<l you knew all the reasons which appeared in the citation? 
A. Yes. sir: but 1 thought they might have something further to 
—.-omo more rea sons. 

qr»7 -—T? llllll Wind'you complain about now? A. We wanted 
to hear what more they had to say about it. 

(1 1 understand that you nevertheless have said to them what 

rou wish to sav in response to the charges in the citation? A. Yes, 


you 

sir. 


q p u t you thought they might have some more questions, and 
vou wanted them to ask you questions? 

Mr. (1 lassie: I object to the question because it assumes that the 
citation, which is a bare statement of conclusion of law. presents 

specific objections to the publication. 

Mr McNamara: If vou care to moot the invalidity ot the cita¬ 
tion that is up to you when the case comes on tor hearing. But that 
is a matter that is immaterial now. 

() bo 1 understand that you supposed that the Department had 
smm> other objection besides'the one stated in the citation, and you 
desired them to ;isk you questions so that you might answer then). 
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A. After hearing our brief, I thought they would have some ques¬ 
tions to ask me then. 

Q. A our complaint is that you did not have these questions put 
to you? A. Yes, sir. 

Q. That is all. 

Mr. Glassie: Have you got a copy of the citation? 

Mr. McNamara: Not here with me. 

308 Re-redirect examination. 


Ry Mr. Glassie: 

W- I will ask you to look at a copy of the citation of May 17th 
annexed to the original bill and point out. if you can, any objection 
to this publication except the general objection that it is not a 
periodical but is a book. 

Mr. McNamara: I object to tin* question on the ground that the 
citation speaks for itself and is a matter of record. 

A. “That the issues of the Tip Top Weekly do not constitute a 
newspaper or other periodical publication as required by Sections 7, 
10, 12 and 14 of the Act of Congress of March 8, 1X70. (Ch. 180-1 
Supp. R. S., Page 240) governing mailable matter of the second 
class, but are in fact books, which, under Section 17 of said Act are 
tlmd class matter eharg-able when sent in the mails at the rate fixed 

bv law for that class of mail matter." 

• 

Q. That is the objection you had from the Department and which 
is mentioned right there in that citation? A. Yes. sir. 

Q. And that is what you had before you when you made your 
answer? A. Yes. sir. 

Q. If you had been asked about the circulation of the paper were 
you qualified to reply? A. Yes, sir. 

Q. If you had been asked about the literary matter in it would 
you have been qualified to reply? 

Mr. McNamara: That is objected to. The witness has testified 
that he knows everything about it: that there was not a thing he did 
not know. 


A. I would, yes, sir. 

.W) Q. You filed these briefs or 
did you go back on the 11th? 
say after reading the briefs. 

• Q. That is all. 


answers on the 10th. Why 
A. To hear what they had to 


WILLIAM H. HEINES. 
THE EXAMINER. 


It is stipulated by and between counsel for the respective parties 
herein that the examiner may sign the name of the Witness, W. H. 
Heines, to his deposition, and that said deposition may be read in 
evidence with the same force and effect as if signed by said witness. 

Mr. Gt.assie: 1 want to ask the counsel for the Government to 
produce for the convenience of the court,—because I believe the 
court will take judicial notice of them—the rules and regulations 

23—2059a • 
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u|hju which the Department wa- acting at the time that this citation 
was issued, and the form of application for admission which was 
in use by the Department when these publications were admitted, 
the (lovernment being the only person who can of course supply us 
with authentic copies of these documents. 


370 


In tin* Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Street A: Smith et al.. Complainants. 

vs. 

von L. Meyer. Postmaster < ieneral. Defendant. 


Washington. D. C.. Mu it It 29. 1909—1 o'clock p. in. 

Met pursuant to notice and agreement at the ollice of Henry H. 
Classic. Esq., Colorado Building, Washington, D. C. 

Present on behalf of complainants. Henry II. (ilassie, Esq.; pres¬ 
ent on behalf of the defendant. Stuart McNamara, Esq.; present 
also the Examiner. 

By Mr. Classie: In continuation of the previous offers of ex¬ 
hibits showing that the exclusion of complainants' periodical is 
purely arbitrary, and especially in rebuttal of the testimony of the 
witness Z. N. Copp in respect of moral influences and the like, we 
desire to oiler a copy of the following publication regularly entered 
by the Postotliee Department as >eeond class matter since the insti¬ 
tution of this suit, and now being transported as such: 

Westbrook’s Fun Book Stung. \ ol 1. March. 1909. No. 5, Marked 
“Complainants' Exhibit in rebuttal.’’ 

IhHP By Mr. McNamara: To tlit- admission of which evidence 
counsel for the defendant objects on the ground that the 
same is immaterial, and on the further ground that it is none the less 
the duty of the defendant to exclude the publications of complainants, 
notwithstanding there are other publications which, upon examina¬ 
tion. may be found also deserving of exclusion. 

By Mr. < Ilassie: Have you been able to produce the rules and 
regulations and other printed matter asked for at the last session? 

Mr. McNamara: We have. 

Mr. (I lassie: We offer in evidence, and ask the court to take 
judicial notice of the form 3214, application for entry of second 
class matter, produced by the defendant, which is agreed to be the. 
form of application for admission of publications at the second class 
rates of postage in force and in use in the Dost Office Department 
at the time of the admission of Tip Pop Weekly involved in this suit, 
and also the following: 

1. Circular No. 23. 

2. Postal Laws and Regulations. Edition of 1902, more especially 
Sections 427. 432. 438, 439, 448. 47)0. 451, 453, 454. 408, 409 and 
470. 

3. Circular No. 3. 

4. Circular No. 4. 

5. Circular No. 25. issued subsequently to the regulations above 
mentioned. Edition of 1902. 
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lows 


Whereupon IIarwoou M. Bacon, a witness recalled on 
behalf of the defendant, was examined and testified as fol- 


1 >ii *t*ct examination. 


By Mr. McNamara : 

Q- Mr. Bacon, are you familiar with what is known as Circulars 
Nos. 1. 23 and 2o? A. I am. 

Q- Have those Circulars been rescinded? A. Those Circulars 
have not been formally rescinded over the signature of the Third 
Assistant Postmaster General. hut since the incumbency of the pres¬ 
ent Third Assistant the Department has not been adhering to the 
information therein contained in deciding cases coming before it. 

Q. Do you know what is tin* date of the incumbency of the pres¬ 
ent Third Assistant? A. On or about March 4. 1907—in March, 
1907. 

Q. I will ask you from your knowledge of the practice of* the Post 
Office Department whether the Department since the date von gave, 
has been acting under the provisions of these* Circulars with refer¬ 
ence to the exclusion of matter from second class mail? A. No sir, 
not necessarily. 

Q. Well, in any way? A. There are certain provisions in those 
(’ireulars under which the Department operates, for instance, it re¬ 
gards copies of a publication paid for at the full advertised price 
by a person as subscribers’ copies; and in many other re- 
.‘>72 speets the (’ireulars might be regarded as still in force. But 
to sav that the Department is adhering strictly to the Cir¬ 
culars would not be correct. 

(J. Did the Department act under those Circulars in its decision 
to exclude the publications involved in this suit in the second class 
of mail? A. It did not. 

Q. 1 invite your intention to paragraph 2 of Section 433 of the 
Postal Laws and Regulations. Is that Section at the present time, 
or has it boon for two or three* years past in force, and has it been 
acted under? A. The Third Assistant Postmaster (leneral has not 
made use of that regulation in determining the question of the 
admissibility or non-admissibility of publications. 

(J. Since what time, if you know? A. Since practically the time 
of the decisions in the eases of the Railway Publication Company 

vs. Payne, 20th Appeals. 

Cr< iss-oxa mi nation. 

By Mr. G lassie: 

Q. In using the term “made use of* in respect of Section 432, 
you mean, do you not. that the Postmaster General has not in ex¬ 
press terms cited that Section as a ground for his action? A. I do. 
And 1 also mean that he has not in practice made use of that regula¬ 
tion inasmuch as certain publications, such as railway guides arc 
under it. had been held to be inadmissible as second class matter, 
are now passing in the mails at those rates. 

(). That section, 132. stands unrescinded in the Postal 
Laws and Regulations, does it not? A. Yes. 
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Q. So when yon *ay it has not been made use of you are simply 
giving your construction of the action which has been taken bv the 
Postmaster-General? A. Precisely. 

Q. Now. you speak of what the Department is now doing, and I 
suppose you refer to the pr-sent time? A. Yes. 

Q. When were the present regulations rcs|>ecting second class 
mail matter promulgated? A. Tn December 1007. 

Q. A pamphlet embodying those regulations made on that date 
has been issued by the Department, has it not? A. Tt has. 

Q. You will observe Mr. Bacon that the citation against the pub¬ 
lications in this ease issued on May 17, 1007. Will you state what 
official action prior to that date had been taken for the rescission of 
circulars 3. 4 and 25, and if so cite us to the official act making such 
decision? A. There is no official act of rescinding. 

Q. And no new regulations covering the same field wen' issued 
until December 1000? A. No sir. 

HARWOOD M. BACON, 

By THE EXAMINER. 

As Stipulated by Counsel. 

The solicitor for complainants announced his case closed. 

The solicitor for defendant also announced his case closed. 


374 Order substituting Frank //. Hitchcock ns Defendant. 

Filed Mav 4. 1000. 

• / 

Tn the Supreme Court of the District of Colund ia. 

At Law. No. 27270. 

Ormond J. Smith et al.. Complainants. 

vs. 

Georgk von L. Meyer, Postmaster General of the United States, 

Defendant. 


Upon consideration of the retirement from office of Postmaster 
General of George von L. Meyer and the motion that his successor 
Frank H. Hitchcock be substituted as defendant, it is this fourth 
day of May. 1000. by the court ordered: 

That Frank H. Hitchcock. Postmaster General of the United 
States, be and he is hereby substituted as defendant is this cause, 
and that the same be maintained against him as the successor in 
office of the said George von L. Mever. 

WRIGHT. Justice. 
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•* <,) Final Device. 

Filed June 11. 1909. 

In the Supreme (\>nrt of the District of Columbia. 

Equity. No. *27*279. 

Ormond (I. Smith. George C. Smith, and Cora A. Got ld. Trading 
Cmler the Finn Name of Street tV: Smith. 

\*s. 

Frank II. II itchcock. Postmaster General of the United States. 

This cause came on to he heard upon the pleadings and evidence 
and was argued hy counsel for the respective parties and considered 
hy the Court: whereupon the Court finds that the order of July 20, 
190/ recited in tin* hill was issued without a hearing, such as is 
provided for hy law: whereupon it is this 11th day of June, 1909. 
hy fhe Court ordered, adjudged and decreed that the defendant, 
frank IT. Hitchcock. Postmaster General, his agents and subordi¬ 
nates. he and they hereby are enjoined from enforcing the order 
of July 20th. 190/. revoking the authority granted for acceptance 
of the Tip Top Weekly for mailing at the second class rates of post¬ 
age: and from refusing to receive the issues of said publication and 
to transmit the same through the mails of the United States as mail- 
able matter of the second class. None of the other issues made by 
the pleadings are determined. 

WRIGHT. Justice. 


070 From the above decree the defendant in open court here¬ 
with prays an appeal to the Court of Appeals which is hereby 
allowed. 

THOS. II. ANDERSON, Justice. 

Suggestion of Interest of the Vnited States. 

Filed June 11, 1909. 

Tn the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Ormond G. Smith et ah, Complainants. 

vs. 

Frank II. Hitchcock. Postmaster General of tbe United States, 

Defendant. 

Now conies the Attorney of the United States in and for the Dis¬ 
trict of Columbia, and suggests to the Court that it appears by the 
pleadings and record herein that the suit is brought against the 
defendant, the Postmaster General of the United States, in his official 
capacity as an officer of the United States, and that the said suit is 
one solely against the said United States, its interests and its proper- 
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tics. and that the ,sii<l defendant is not sued in his personal capacity, 
and that he had no personal interest or concern therein. 

And the said Attorney of the United States in and for the 
277 District of Columbia hereby makes due suggestion to the Court 
that tin* appeal prayed and taken herein from the decree of 
the Court entered herein on the eleventh day of Jum*. A. D. 1009. 
was taken by direction of the Attorney General of the United States 
and by the Postmaster General of the United States, and that the 
said case, and the said appeal, arc to he treated in all respects as an 
l Anted States case. 

DANIEL W. BAKER. 

A ttorneif of the I ailed States m and for 

the District of Ctdnwhia. 

S at/t/esf am of Interest of l uited States as ttt To k inf/ .1 ppetd. 

Filed June 11. 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27279. 

Ormond G. Smith et al.. Complainants. 


Frank II. Hitchcock. Postmaster General of the United States. 

Defendant. 

The (Jerk of Court will please take notice that the appeal prayed 

and taken herein on the eleventh day of June. A. D. 1909. from the 

deem* of the Supreme Court of tlx* District of Columbia issuing an 

injunction, entered the eleventh day of June. A. D. 1909, by the 

defendant, is taken bv direction of the Attorncv General of 

• • 

27* the I nited States and by the Postmaster (General of the United 
States, and is to he treated in all respects as an United States 

case. 

DANIEL W. BAKER. 

A ttt trnefi ttj the Waited States in and fttr 

tht District of f , o/n in Ida. 

Directions to Clerk ftir Preparation of Transcript of Record. 

Filed June 23, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27279. 

Ormond G. Smith et ah. Complainants. 

vs. 

Frank II Hitchcock. Postmaster General of the United States. 

Defendant. 

The following pleadings and papers are herein* designated by coun¬ 
sel for defendant as the record to he made and filed in the Court of 
Appeal- for the District of Columbia, in the appeal prayed and taken 
herein from the judgment of the Supreme Court of the District of 
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Columbia. <>11 tlu* truth <!iiy of .lime, A. D. 1909, the in¬ 

junction prayed for in the bill: 

1. The hill of complaint, with exhibits. 

2. The rule to show cause. 

3. The restraining order. 

379 4. The answer of defendant, with exhibits. 

5. Replication. 

6. Testimony. 

7. Order substituting Frank II. Hitchcock, vice Meyer, Postmaster 
General, resigned. 

8. Decree. 

9. The suggestion of the interest of the t inted States in the* suit. 

10. The notice to the clerk that the appeal was taken by the direc¬ 
tion of the heads of Department* of tin* Tinted States, and is. and is 
to he treated as. an United States cast*. 

11. And this order. 

DA XT EL W. BAKER. 
Solicitin' for Defendant. 


Further Directions for Making ( p Uecord on Appeal. 

Filed July *2. 1909. 

In tlu* Supreme (Mint of tin* District of Columbia. 


In Equity. No. 27279. 


Frank 


II. 


()rmom> G. 
11rrciirocK. 


Smith et al.. Complainants, 
vs. 

Postmaster General of the United States, 
Defendant. 


In addition to the pleadings and papers designated by counsel Ou¬ 
tlie defendant, the clerk will please include in tin* record to 
3<S0 he made up and filed in the Court of Appeals, the following: 

1. DejKisitions taken in the cause before Herbert \Y. 
Knight at Newark, New Jersey. 

2. All exhibits, offered in evidence and tiled in the cause. 

3. And this order. 


J. J. DARLINGTON. 

H. H. GLASSIE. 

Solicitors for the Complainant*. 


Memoranda m. 

July 14, 1909.—Time in which to file Transcript of Record in 
Court of Appeals extended to, and including, the tenth day of Sep¬ 
tember, A. D. 1909. 
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881 Stipnlot ion. 

Filed August 12. 1909. 

in the Supreme Court of the District of Columbia. 

Xo. 27279. Equity. 

Ormond G. Smith et id., Complainants. 

vs. 

Frank II. Hitchcock, Postmaster General, Defendant. 

it is. this Oth day of August. A. 1). 1909, hereby stipulated by 
and between the parties to the als>ve cause, by their respective solici¬ 
tors, subject to tlie approval of tin* Court of Appeals, that, from the 
transcript of the record for appeal to the said Court of Appeals, all 
the exhibits may l>e omitted, with the right to any party to produce 
and wRW origffiids thereof at the hearing in said Court of Ap- 
]tAid[ikc as'iff the same were included in the transcript 

^ jj qc'Tt^yd* Median ^ °urt and in the printed copies thereof 
j*iS^S?re<l,my\tiie* rmt.^Ttl* printing thereof being dispensed with, 
ahd that^he^sauu^mrcftlure shall obtain in the ease of any appeal 
in this cause to the Supreme Court of the l nited States, subject to 
the approval of that Court. 

II. II. G LASSIE. 

.1. .J. DARLINGTON, 

Solicitors for ( om/tlainon ts. 

DANIEL W. BAKER. 

Solicitor for IIcfcndnnt. 
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Supreme Court of the District of Columbia. 


Exited States or America, 

District of Colombia, 

I. John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify tin* foregoing pages numbered from 1 
to 8M. both inclusive, to he a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in Equity Cause No. 27279. wherein 
Ormond G. Smith et al. are Complainants, and Frank II. Hitch¬ 
cock. Postmaster-General of the United States is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. 1 hereunto subscribe my name and aflix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of September, A. D. 1909. 

j Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2059. Frank H. Hitchcock, &c., appellant, vs. Ormond G. Smith 
et al. Court of Appeals.. District of Columbia. Filed Sept. 10, 1909. 
Ilenrv W. Hodges. Clerk. 




